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EDITOR’S NOTE. 


In the present revision I have endeavoured to confine 
myself within lines that I have reason to believe the 
author would have approved. Maintaining the frame- 
work of the book, I have corrected some obvious 
mistakes that still remained in the preceding edition, 
and I have added a considerable number of points of 
detail that may be useful to students, assisting with- 
out embarrassing the exposition of legal principles. 
Distinctive views of the author, not clearly untenable, 
I have left as they stood. 

It has been considered unnecessary to continue 
the^supplementary Glossary appended to some pre- 
vious editions. And the Index has been dispensed 
with in view of the fulness of the Contents. 

2 Gauds, n Co cut, Temi-le. 

March, 19*21. 


PREFACE TO FOURTH EDITION. 


This Poole is intended to serve us an introduction to the 
stutly of Roman Law, and to give adequate information to 
those who require a mere elementary knowledge of the 
"suL.l^efc. On the points of leading importance 5 , a com- 
parison is instituted between the English and Roman Law. 



PREFACE TO FOURTH EDITION. 


The matter of this book is to a large extent the same a%' 
the Institutes of Justinian, but with two exceptions.® I 
have omitted many particulars that were useful to $ie 
persons for whom the Institutes were written but are of 
little value to a student of modern law. On the Aliev 
hand— especially in the Law of Property and Contract — 
the glaring; deficiencies of the Institutes are largely 
supplemented. The object that lias been kept in view is 
to put the student in possession of such information and 
legal principles as will enable him to acquire a more 
intelligent comprehension of modern law. 

The arrangement follows the order of the ltoman Insti- 
tutional writers. They arranged law in three groups— (1 ) 
law concerning persons ; (2) Jaw concerning things; and 
(3) Jaw concerning actions. Practically they siib-dividetl 
‘things’ into— (1) property; (2) obligation; (3) inheritance.. 
‘Inheritance ’ is discussed in the Institutes after ‘property,’ 
and before ‘ obligation ’ ; but it is more convenient to take 
it after ‘obligation,’ 

As the present work is intended to serve as a companion 
to. the Institutes of Justinian, tiie arrangement of Justinian 
has been, with that exception, substantially followed.-^ 

* ■+ * * 

2 BlflOli COURT, TEUPLE, 

November, 1887. 



CONTENTS 


CHAPTER I. 

HISTORY OP HOMAN LAW. 

Historical value of Honiun Law — The Priest and the Juris- 
consult — Law of Nature — Leges Begiae — Ins craile 
Papirianum — XII Tables— Ancient conservatism— Agencies 
of Development — Interpretation — Eijuity — Legislation — 
Jurisconsults — Ius blauiunum — Writings of Jurisconsults 
— Besponsa prudciitiuin — Law of Citations — Importance of 
i jurisconsults — Praetor’s Edict — Eilictum perpetuum — 
Praetor's jurisdiction — Praetor’s work — Legislation — 
itepublicun assemblies — Senates consults— Imperial legis- 
lation — ¥)odex Gregorianus — Codex Henuogeniamis — Codex 
Theodosianus — Justinian’s Codification — Digest or Pan- 
dects — Bluhme's discovery — Institutes — Novellae, . 1-25 


CHAPTER II. 


THE LAW OB PERSONS. 

SBtn'ioK I. Slaves and Fueedmkn. — General Charfe558isof 
ancient slavery — Legal position of slave — Aimlioration of 
slavery — Peculium — Captives in war — Postliminium — 
Slavery by birth — Formal manumission — Nonxe-nnal 
manumission — Latini Iuniani — Dediticii — ^straints on 
^manumission — Limitations and distinctions — Patron and 
J . 26-35 



viii CONTENTS. 

Section II. Parent and Child. — Powers of Paterfamilias— ' 
Separate property of children (peeulium — peculiuifi 
castrense, quasi-castrense — peeulium profectitiun?, 
uduenticiuiu) — Constitiition of Homan family — Acquisition 
of potestas (Birth — Legitimation — Adoption) — Emancipa- 
tion — Capitis deminutio, ..... 36-42 

Section IH. Husband and Wife. — Wives in manu — 
Creation of manus (Confarreatio — Coemptio — Usus) 

— Wives not in manu — Divorce — Custody of children — Dos 
— Donatio propter nuptias — English marriage settlement, 

42-48 

Section IV. Tutors and Curators. — Functions of Tutor — 
Disabilities of pupil — Contracts of pupil — Appointment of 
tutors — Exemptions from tutela — End of tutela — Minors — 
Curators, ........ 48-64 


CHAPTER III. 0 

THE LAW OF PROPERTY. 

Section I. Ownership. — Origin of property — Ancient Com- 
munism — Defects of old Law — Muncipatio — Res maiibipi 
and Tes nec mancipi — Qnirit apian and Bonitaiian owner- 
ship — Possession — Aliens — Transfer by delivery — Delivery 
louga manu, and breui inunu — Delivery in English law — 
Incorporeal things — Prescription — Stolen goods — Positive 
and negative prescription — Occupatio — Game Laws — 
Tame animals — Pigeons — Bees — Precious stones — 
Treasure-trove — Enemy 's property — Accession— Alluvion — 
Islands formed in rivers — Old beds of rivers — Moveables 
accessory to land — Compensation — Unexhausted improve- 
1 1 1 ents — Books — Pictures — M anuf aciurcd articles — Conf usio 
Commixtio — lies extra nostrum patrirnonium — Res 
communes — Sea-shore — Res publicae — Fishing in rivers- — 
- ctes diuiui iuris (sacrac — vcligiosac — sauetae), . 55-73 

o 

Shut ion It. 3?kuson t ad Servitudes. — Nature of servitudes^ 
Estates ^foro life — Iueorporcal tilings — Quasi-usufruct — 
Bightsoof fructuariiiH — Usufruct of house — Creation ap^ 
ex.tiu.cfc iou of usufruct — Usus — Habitatio — - O] M/fa <4 
seruoruni, .... .... ^^3-78 



CONTENTS. 


IX 


..Suction III. Praedial Servitudes. — Nature of Praedial servi- 
tudes — Servitudes negative and affirmative — Servitudes 
i perpetual — Servitudes indivisible — Seruitus Seruitutis — 
Division of praedial servitudes (Rural, Urban)— Rights of 
wily — Rights of water — Other rights — Urban servitudes — 
Creation of servitudes — Extinction of servitudes, 78-83 

{“Section IV. Emphxtedsib. — Perpetual leases — Agev Vectigalis 
— Controversy as to nature of Emphyteusis — Law of 
Zeno — Rights of Emphytoutn, .... 83-85 

Section V. Mojito ace. — Contractus fiduciac — PignuB — 
Hypothoea — Actio Serniana -Power of sale — Foreclosure 
— Priority — Implied mortgages - Preearinm, . 85-90 


CHAPTER IV. 

THE LAW OF OTtLRl A TION8 . 

Section I. General Principles of the Law of Contract. — 
Conveyance distinguished from contract — Rights in rem 
and in personam — Right and duty correlative -Contract 
and quasi-contract — Delicts — Proposal and acceptance — 
Essential error — Non-essential error — Time — Place — 

Condition defined — Dies cedit — Dies uenit — Conditions in 
contracts and wills - — Illegal conditions — Vis — Metus — 
Dolus — >3ad consideration — Failure of consideration — 
Legal impossibility — Illegality — Infanta — Minors — 
Madmen — Slaves — Filiifamilias — Agency unknown to early 
law — Perfect agency — Acquisition through persons alieni 
hiris — Slaves as agents — Agency of shipmaster — Shopmen 
as agents — Sa vignv’s views, .... 91-109 

“Section II. Classification of Contracts. — Arrangement in 
the Institutes — Re-arrangement — Roman and English 
principles of contract — Formalism — Part Performance — 
'* Innominate contracts — Valuable consideration — 

Praetoria — Pacta legitima — Nudum pactum - jiNaturaus 
o obligatio, ........ 109-114 

b 

JLection III. Formal Contracts. — Nexum — Stipuiutio— Stipu- 
lations reduced to writing — Cantio — Expensilatio — 
Chirographs — Syngraphae, , ,* 114-.lii' 



CONTENT S. 


x 


Section TV. Contracts Based on Part Performance. — » 
Contracts re — Mutmim — Marine insurance — Loans to sow 
(Senatusconsultiini Macedonianum) — Commodntum - a 
Duties of borrower — Duties of lender — Deposit — Pignns 
—Mandate — For {food of mandatory alone — Eumple^ol 
mandate — Kcnuiieiation of mandate — Performance of 
mandate — Diligence — Duties of mandator — End of 
mandate, ........ 117-l‘2o 

Section V. Salk.— S ale (Emptio ne.nditio) a consensual 
contract — Older expedients — Sale how formed — Arra — Price 
— Vacua possessio — Warranty against eviction — -Delivery 
of thing sold — Perienlum rei — Except res fungibilcs — Con- 
ditional and alternative sales — Mora — Duties of vendor — 
Warranty against undisclosed faults — English law — 
Duties of buyer, ...... 125-131 

Section VT. Hum. — Hire (Locatio conduct io) defined — Distin- 
guished from other contracts — Hire of things — Tenant had 
no right in rein — Dufies of landlord — Duly to repair — 
Warranty of fitness — Fixtures — Diiexhausted improve- 
ments — Duties of tenant— Hire of services — Duties of 
workman — Jettison, ...... 184-133 

Section YIT. Partnership. — Definition — Dcouiua Societas — 
Homan and English Daw — Shares of partners — Dissolution 
or partnership — Kinds of partnership— Du tie- of partners 
—Culpa 139-113 


Section VITI. Extinction op Contracts : Novation. — Per- 
formance — Formal release — Aquilinn stipulation — Non- 
formal release — Pact not to sue — Prescription — Ditis 
contcsfatio — Gonfusio — Novation — Cessio nominum — 

Delegation — Change by Justinian — Merger, . 143-148 

Section IX. Suretyship. — Contracts of suretyship — Sponsio — 
^21- -epromissio — Fideiussio — Manda te — Pactnni de constl'- 
f ii to — Women not sureties — Debtor to be sued before surety 
— Contribution between co-snreties, . . 148-1^31 

o 

Section X f ‘ Quasi-Contract. — Implied contracts — Money nof. 
due paid hv mistake — Ignoranee of law and fac£ — 
Negoliorum gestio 152-153 



CONTENTS. 


xi 


Section XI. Delicts. — Division of Delicts — Iniuria — Self- 
defence — Atrox iniuria — Iniuria to slaves — Filiifamilias — ' 
Wives — Wrongs to property — Theft — Theft from non- 
owners — Hirers — Borrowers — Depositees — Criminal thefts 
— CJiyil penalties — Robbery — Claim of right — Da mnum 
iniuria (Lex Aquiliu) — Direct and indirect damage — Neg- 
ligence — Want of skill — Measure of damages — Torts to 
land — Clam — Vi — Quasi-delict — Wrong judgment — 
Deiectum effusumue — Fositum suspensumue — Edict Nautae, 
canponae, &c., . 153-164- 


J 

J CHAPTER V. 

THE LAW OF INHERITANCE AND LEGACY. 

Section I. Testamentary Succession. — T he Will — Contrast 
j, between ancient and modern will — Hindoo law of inherit- 
ance — Universal succession — Intestate succession oldeBt — 
Adoption — Testamentary succession — Liability of heir — 
Inventories — Nature of Roman will— Conditions of valid 
will — Forms of will — Disherison — Joint family — Legitim — 
Institutio heredis — Substitutio — Incapacity — Defects of 
Roman will— Non-formal will — Codicilli — Trusts — Heres 
and Fideicommissarius — Pegasian fourth- — Codicillary 
clause, ... . . . . - . 165-183 

Section XT. Intestate Succession. — T hree periods — Succession 
under XII Tables — Sni heredes — Adgnati — Gentiles — 

- Changes by Praetor and statutes — Succession according to 
Novels 118 and 127 — Vesting of an inheritance — Neces- 
sarins heres — Sui heredes — Extranei heredes, . 183-187 

casg. 

Section III. Legacy. — BasiB of law of legacy — Old fc ;ms of 
7 bequest — Trusts and legacies — Fusion of law and equity — 
Donatio mortis causa — Legacy of mortgagedv property — 
Legacy of nomina — Specific legacies — Mistakv^-Kalsa 
deinonstratio — Falsa causa — Restraints on alienation — 
Restraints on marriage — Revocation of legacies, 187-193 



xii 


CONTENTS. 


CHAPTER VI. 

THE LAW OF PROCEDURE. 

Historical interest of Roman Procedure — Jurisdiction springs 
from arbitration — Summons — Reference to Arbitration — 
Index — Arbiter — Centumuiri — Recuperatores — Iua — 
Iudicium — Oral reference — Legis actionea — Sacramentum — 
Formulae — Demonstratio — Intentio — Condemnatio — 
Adiudicatio — Exceptio — Replicatio — Defects of formulary 
system — Interdicts — Changes by Diocletianus— Execution 
of judgments — Law of XH Tables — Appeals during 
Republic — Appeals during Empire, . . . 194-2Qj5 

Appendix : Questions, 207-229 



INTRODUCTION 

TO 

ROMAN LAW 

CHAPTER I. 

HISTORY OF ROMAN LAW. 

The Roman Law presents two aspects, each HiK t. nrira.1 
deserving the attention of the student of 
Jurisprudence. It furnishes the basis of much Law. 
of the law of Europe, and has long proved an 
almost inexhaustible storehouse of legal prin- 
ciples. In the ’history of legal conceptions, 
again, it occupies a position of unique value. It 
forms a connecting link between the institutions 
of our Aryan forefathers and the complex organi- 
sation of modern society. Its ancient records 
carry us back to the dawn of civil jurisdiction^*^ 
and, as we trace its course for more than a 
thousand years, there is exhibited a panorama of 
legal development such as cannot be matched in 
the history of the laws of any other people. c 


R.L. 


1 
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HISTORY OF ROM AX LAW. 


The Priest 
and the 
Juriscon- 
sult. 


At a relatively early stage tlie Romans made 
a great advance as compared with some, other 
ancient peoples : they separated law from 
religious rites and moral rules. The* code of 
Hammurabi, indeed, by more than a thousand 
years the oldest of known codes, is occupied 
exclusively with civil law ; but the laws ascribed 
to Manu and to Moses have not emerged from the 
confusion of legal and religious conceptions. 
Though there are not wanting indications of the 
influence of religious conceptions on Roman Law, 
yet at an early stage the practical Roman mind 
had drawn a clear line between the office of the 
priest and the office of the jurisconsult. On the 
establishment of the Republic it was not possible 
for the consuls, owing to the technical character 
of the law, to dispense with the assistance of 
the College of Pontiffs. The institution of the 
censorship, however, in n.c. 443^ marked defini- 
tively the separation of morals from law, and 
may not have been without practical influence on 
the relations of religion and law in the legal 
work of the Pontiffs. The formal severance of 
the Pontiffs from the legal administration did 
not take place till shortly after the middle of the 
fifth century of the City (b.c. 289); while their 
influence on the law continued to be felt down to 
the time of Cicero. Yet the release of the law 
from the direct influence of the Pontiffs— 
influence inevitable and most valuable in its 
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tune — and the freer operation of popular 
infhSenees, and especially tlie opening of a legal 
career to persons outside the privileged corpora- 
tion ofSPontiffs, proved a most important develop-- 
rnenj. To this reform may be ascribed in no, 
slight- degree the relatively early and rapid! 
progress of the legal institutions of Home. 

The lloman genius was essentially practical ; Law of 
to the speculative or theoretical side of Juris- Nature - 
] nude nee it made no contribution; indeed, such 
was its poverty in this respect that it was con- 
strained to import from Greece elementary 
notions in respect to the foundations of law. The 
Stoics said the whole duty of man was summed 
lijj in one sentence — to act according to nature. 

By nature they meant a somewhat vague notion 
of the universe as governed by law, on the moral 
as well as on the physical side. In looking for 
such a law, men sought what was common or 
universal, and not what was peculiar to different 
communities. If happened that in Rome, when 
the Stoic philosophy was first introduced (about 
the middle of the second century before Christ), 
the* distinction between the law peculiar to 
Roman citizens (ius ciuile) and the law in general 
use among other peoples (ius gentium) wK. 
sharply accentuated. The jurists seized the 
notion of a law of nature and proceeded to 
identify it with the ius gentium, so that tin? two 
phrases become convertible, with but one exoep- 



4 


HISTORY OF ROMAS LAW. 


rtion: the Stoic morality affirmed that slavery 
i could not he attributed to Nature, although it 
was unquestionably a part of the ins gentium. 
The law of nature appears in the legal Writings 
of the Romans as a sort of intellectual garnish, 
which had no real connection with the Roman 
Law. It is an idea that explains nothing and 
illuminates nothing. 

Leges The Roman writers were in the habit of 
t'Cgiae. asc x'ib ing to the Kings such fragments of 
apparently very ancient law as they found in 
their researches. A number of these fragments 
have been collected from various authors by the 
lus Ciuilc diligence of modern inquirers. The compilation 
num!‘ a known as Jus Civile Papirianum, consisting 
mainly of religious rules, is attributed by Pom- 
ponius (a great jurist of the time of Hadsianus : 
D. 1. 2. 2. 2.) to Sextus Papirius, who is said to 
have lived in the time of the last King, 
Tarquinius Superbus; but it is now assigned to a 
date not earlier than the third century before 
Christ. We have no authentic documents of the 
law from the period of the Kings. 


XII 

Tables. 


After a prolonged agitation, a commission'' of 
ten (Deccmuiri) was appointed in place of consuls 
f «r the year b.c. 451, charged specially to J draw 
up laws ( legibikji svribendis ) ; and they drew up 
ten “Tables.” Tfye commission was reconstituted" 
for next year, anil added two Tables. If it be 
tru-j that a delegation! of three members bad been 
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> « 

despatched to Greece (or to Mngna Graecia) to 

obtain suggestions, especially from the legislation 

of Solon, there remain but very scanty and ' 

doubtful ( races of Greek law in the fragments 

thatjiave come down to us. The XII Tables, as 

we possess them, have been pieced together from 

passages gathered from the remaining literature, 

especially from the writings of jurisconsults and 

grammarians, the order being determined by 

various indications. The law they contain is 

ysually considered to bo the customary law of the 

time, though some scholars maintain that it was 

, the c.cistiny law generally, and others hold that 

they* were framed with the view of giving a system 

of* law really consonant with the nominally 

achieved Republican constitution. If new laws 

were tfl be accepted from Greek States, and if 

(as Pomponius says) the Decemvirs received full 

power not only to interpret but also to amend 

the laws ( ilahnnque cst iix ins eo auno in 

* ciuitatr sumtnum uti l ryes et cor rige rent , si 

opus esscl, et intcrprrtarenl ur), it seems rather 

unlikely that they restricted themselves to a mere 
• ' * 

codification of existing customs. Cicero calls the 

XII Tables “ legum ionics et capita,” and says 

that, down to his time they were learned aslessoff^' 

€> 

ir* th% schools. Recent attempts to bring down 
their dale a century and a-lialf, and even two 
centuries and a-half, have been strongly resisted. 
Though the XII Tables undoubtedly consist 
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HISTORY OF HOMAN LAW. 


Ancient 

eonseiva 

tism. 


of law mainly, if not absolutely, of indigenous 
growth, yet they do not give us the oldest lrfw of 
Home. Three centuries intervene between the 
reputed founding of the city and the XII Tables. 
During this period, perhaps even earlier,, the 
fundamental institutions of Home were already 
undergoing a process of decay. The autonomy 
of the family, and the absolute authority of its 
head, were, in the middle of the fifth century 
before Christ, already shaken. The XII Tables 
contain provisions enabling a wife or a child to 
escape from that domestic thraldom upon which 
society in ancient Rome was based. 

One of the most striking features of ancient 
society is the extreme tenacity with which /it 
adheres to its usages. In some cases the im- 
mobility of ancient law may be ascribed" to the 
religious sanction with which it was clothed. The 
laws are attributed to some divirfe being, from 
whose statutes and ordinances it were impiety to 
depart. But, even when laws uie attributed to a 1 
more human legislator, there is still a profound 
dread of change. The altitude of primitive man 
towards the customs he has been taught to 
observe is the counterpart of his timidity in the 
'-'{ffes^nce of nature. Man is timid where a being 
ot less intelligence would be calm, because he 
perceive# countless possibilities of suffering and 
calamity from the movement of the forces of 
nalftirc, \yhile yet his experience is too narrow to 
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enable liim to tell where evil will arise, and how 
it m;Sv r he prevented. Thus, in a backward state 
of society, any change in the law is both feared 
and diiftiked. But in a progressive community 
an expansion and growth of law is essential. 
How that is to be accomplished is the problem of 
vital interest. 


The agencies whereby the ltoman law was Agencies 
developed — whereby the scanty rules of the early p evBlop . 
a^e of the Republic grew into the Corpus Juris ment. 
Ciuilis as it was left by Justinian — were three in 
number : Interpretation by the jurisconsults, 

Equity by the Praetor, and Legislation. In these 
threg agencies there may be remarked a progres- 
sive openness in effecting changes in the law. 

The interpretation of the Pontiff's, if of wide interpre- 
scope, had but narrow publicity; and the later tatlon - 
jurisconsults, while ostensibly they did not 
“ make,” but cjily “ interpreted,” the law, yet in 
numerous cases by their process of interpretation 
extracted out of the XII Tables a good deal that 
was never in them. The fact is that “ interpre- 
tation ” meant not merely the explanation of the 
contents of the law but also the adaptation of the 
law to the changing circumstances of the times. 

The * Praetor, in succession to the Pontiff#., Equity, 
obtained the right to supplement, to develop* and 
‘even to amend the law, but his powei^ was ad- 


mitted within circumscribed, although somfyvhat 
indefinite, limits. Legislation, involving .the £®fon. 
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HISTORY OF ROMAS LAW. 


Juriscon- 

sults. 


lusFImn- 

anum. 


direct aud open change of law on account of its 
unfitness, is the last to reach maturity. Undfcrtlie 
Empire, this came to supersede both the other 
modes. It is worthy of remark that England 
affords a somewhat parallel case of development. 
Customary law, as exhibited in decided cases, 
Equity, and Legislation have appeared in the 
same order and fulfilled similar functions in 
England and in Home. 


INTERPRETATION : TlIE JURISCONSULTS. '' 
The College of Pontiffs was the repository of 
the law: the Pontiffs were the lawyers. Poin- 
ponius, in his brief account of the history of 
Roman Law, informs us that the custody of the 
XII Tables, the exclusive knowVige of the forniB 
of procedure (legis actiones), and the right of 
interpreting the law, belongea to the College of 
Pontiffs. He goes on to say that ,this continued 
for a century and a-half after the publication of 
the XII Tables, until Gnacus Flauius, a clerk of 
Appius Claudius, who had written down the 
forms of actions, abstracted his master’s book 
and published it (b.c. 304). This publication 
was known as the I us Flauianum. It was received 
_w,jth very great satisfaction by the people;' and 
the effect of this disclosure of a specially import- 
ant part of the technical legal knowledge of tlie ’ 
Pontjffs may be connected with the admission of 
plebeians to the College of Pontiffs (n.c. 300), 
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fflitl with the formal severance of the College 
fronj the practical administration of the law 
(b.c. 289). Tiberius Coruncanius (consul, b.c. 

280) wus the first plebeian Pontifex Maximus 
(n.c^ 252), and is said to have been the first to 
profess publicly to give information on law. 

The first writer of an important law book seems writings 
to have been Sextus Aelius (consul, b.c. 198). conB ults. 
His work was entitled Tripertita, as con- 
sisting of three parts: the text of the XII 
tfables, and under each clause the interpretation 
of it and the form of procedure under it (legis 
actio). Half a century later Pompouius places 
three jurists (Publius Mucius, Brutus, and 
Manilius) whose writings were of such original 
importance that he says fundauerunt ins ciuile. 

Q. Mwaws. Scaewobs. of Publbia Mwavua-/ 
consul, b.c. 90, and Pontifex Maximus) was the 
first to digest {lie results of interpretation into a 
comprehensive and methodical system (ins ciuile 
• primus constihiit). C. AquiliuB Gallus (col- 
league of Cicero in the praetorship, b.c. 66) was 
a pupil of Scaeuola ; and Send us Sulpicius Kufus 
(lift aetatis suae doctissimus), whose writings 
exercised a long-abiding influence, was a pupil 
of ATpiilius : both are mentioned in the Instil, 
tutes of Justinian. * 

* During the Republic it was entirely volun- Response 
tary for a magistrate to receive, or for aliyone 
to give, advice on law. Nevertheless <Jthe 
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Law of 
Citations. 


Praetor, and the indices naturally welcomed 
such assistance as it was in the power of the juris- 
consults to offer. But Augustus made a very 
important change : he introduced the principle 
of investing certain jurisconsults with the power 
to advise with the Emperor’s : thority (ex 
auctoritate eius, pu Mice or popnb., respondere). 
The first of these official, “licensed,” or 
“ patented ” jurisconsults was Massurius Sabinus, 
who would seem to have been appointed by 
Tiberius when he was “ Caesar ” (a.d. 4-14). 
This ins respondendi appears to have been con- 
ferred very sparingly. But the imperial licence 
naturally extended to the writings of the juris- 
consults, and hence an extraordinary impetus wp 
given to the production of legal literature: the 
activity that followed during the first two sand a- 
hulf centuries of the Christian era evolved the 
rich store of juridical reasoning tjuit constitutes 
the permanent value of the mature Roman Law. 

The system begun under Augustus had one 
drawback. Jurisconsults might give different 
opinions, and how was the person hearing a cause 
to determine which was right ? So marked 
became the divisions among jurisconsults that 
s~sotm two rival schools grew up (called respec- 
tively Sabinians and Proculeians), giving^ con- 
flicting opinions on a considerable number of 
points of law. It was thus in the power of a 
Praetor or a index in many cases to determine 
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liis ‘judgment, either for plaintiff or for defen- 
dant,* according as he chose to follow the 
Sabinians or the Proculeians. Gains refers to a 
partial ^remedy introduced by Hadrianus (a.d. 
117-1*18) : where the licensed jurists were unani- 
mous, their opinion had the force of statute ( legit 
vicem optinef), and the iude.v was bound to follow 
it; but, if they were not unanimous, he was 
left, as before, to follow which opinion he chose. 

Af a later period (a.ij. 42G) Valentinianus enacted 
% law, commonly called “The Law of Citations,” 
providing that the writings of only five jurists, 

# Papinianus, Paulus, Gaius (who had never pos- 
sesses! the ins tespondcndi), Ulpianus, and 
jModestinus, including their citations from earlier 
jurists (these to be verified by collation of manu- 
scripts)*, should be quoted as authorities. If a 
majority of these held one opinion, that was to 
bind the judgj; if they were equally divided, 
the opinion of the illustrious Papinianus was to 
*be adopted. 

Prom the manner in which the jurisconsults Import- 
modified the law, it is extremely difficult to 
specify the changes that ought to be ascribed to snltB - 
them. By extensive and restrictive interpreta- 
tion, by revision of earlier interpretations, add - 
even &y suggestions contrary to the terms ol the 
existing law, they laboured to bring the older 
law into closer correspondence with the cliaifging 
jieeds of their time. They supplemented the laws 
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1>y numberless new doctrines. Tlie Digest illus- 
trates on every page how they cast the law 1 into 
general statements or rules of remarkable pre- 
cision and clearness (iura condere, left l\s con- 
scriberc). The more eminent jurisconsults, as 
members of the Emperor’s Privy Council, con- 
tributed materially to the shaping of Imperial 
legislation. The great bulk of ltoman Law, and 
all that is most valuable in it, is due to the 
jurisconsults: a glance at the Collections of 
Statutes and Constitutions shows how little 
relatively was the amount contributed by direct 
legislation. 

Equity: The Pkaetou. 

When the consulship was thrown open to 
plebeians bv the Lieinian laws of u.C. .‘107, 
the administration of justice was separated 
from the office and retained in j the hands of 
the patricians. The new administrator was 
elected under the same auspices and had the 1 
same imperium (except in military command) as 
the consuls, and he was called by the name that 
the consuls originally bore -the Praetor. His 
special function was (o administer justice in the 
^•ly ( r p<i ms in urbe dice ret), and hence lie was 
designated Praetor Lrbanus. Until the formal 
withdrawal of the Pontiffs from the legal admin- 
istration, the Praetor, like the consuls before 
him, had the legal assistance of a member of the 
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College, who may have even continued for some 
time* to sit on the bench; and, even after the 
Pontiffs -were confined to their purely religious 
duties, ^Ind the Praetor was invested with all the 
legal powers they had exercised, lie no doubt had/ 
frequently to resort to their expert knowledge 
for advice. 

It was not long till a second Praetor was The 
needed. In the absence of the consuls in the 
field, the Praetor had to take over their work in nua. 
Rome; the number of foreigners at Rome was 
increasing; and there was no magistrate left to 
^ deal with law cases outside Rome. The date of 
appointment of a second Praetor usually ranges 
frgm is. c. 247 to 242; yet strong reasons are 
advanced for placing it as early as n.c. 321. The 
second 'Piaeior is said to be the Praetor qui inter . 
dues et peregrines ius (licit: the abbreviated 
form “ praetor ,peregrinus ” is not found till the 
time of the Empire. Pomponius says “ plerumque 
' ■inter peregrines.” The second Praetor, indeed, 
originally was not confined to cases between 
citizens and aliens, or between aliens alone, but 
relieved the Urban Praetor in the legal juris- 
diction of the consuls outside Rome over citizens 
and aliens alike, and took such cases, civil add 
criminal, within Rome as the Urban Praetor was 
unable to attend to. When the consuls .returned 
from the wars, and the Urban Praetor returned 
to his own proper work, the second Praetor, while 
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still assisting the Urban Praetor at need, would 
! no doubt find his chief employment in ddaling 
with cases where one or both parties were 
aliens. 

Praetor’s The Praetor administered the law : li^ dis- 

Ediot. .claimed making law. Yet his powers of inter- 
pretation and amendment had a qualified or 
limited legislative effect. With him all legal 
proceedings commenced. By him the questions 
at issue between the parties wer_ put into shape 
for investigation and decision by the iuih w. In 
a progressive community, where the wants of the 
people continually tended to go beyond the pro- } 
visions of the law, it was inevitable that> the 
Praetor should exercise on the growth of llonyui 
Law an immediate influence far more powerful, 
as it was more direct and authoritative, than the 
influence of the jurisconsults. Being an officer 
invested with the imperium, he issued at the time 
of his taking office a Proclamation or Edict 
stating the rules by which he would guide him-'* 
self in granting or refusing legal remedies. This 
Proclamation was called E dictum Perpetuum, as 
running on through the Praetor’s year of office, 
and in contrast to temporary or occasional 
Proclamations, which were known as Edicta 
liepentina. Naturally each successive Praetor 
was content in the m&in to follow in the footsteps 
of h:s predecessors, analthe portion of their Edict 
thet he transferred tot bis own was called 
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ifdfctwm translaticium or tralaticium ; and so 
the delict became “ perpetuum ” as running on 
through the terms of successive Praetors. Until 
n.c. 67 •there was no guarantee, except constitu- 
tional usage, that a Praetor would adhere during 
his term of office to the rules laid down in his 
own proclamation : but in that year a statute 
(lex Cornelia de Edict is) was passed, declaring 
it illegal for a Praetor to depart from his Edict. 
The growth of this Edictuni Perpetuum continued 
vigorously for a century and a-half after the 
flmpire was established. Under Hadrianus (a.d. 
12&-128), the great jurist Saluius Iulianus 
revised it and consolidated it (possibly with the 
edicts of the praetorcs peregrini and of the pro- 
vincial governors); then it was confirmed as law 
by a senatusconsultum, which further provided 
that, in case the Edict contained no remedy for 
a particular grievance, the principles of it 
should be followed in finding one. The Edict 
• was now “ perpetual ” in the sense of being 
permanently fixed. This work of Iulianus may) 
be taken to mark the end of Praetorian legal ; 
refbrm. 


The Praetor stands midway between the juris- Jnrisdio- 


consiflts and the Legislature. His right 4o 
supplement and to amend the law was statutory, 
*but practically it was not unlimited. ,He was 



girt round by a firm, although invisible* and 


somewhat elastic, band. He may be viewed, as 
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the keeper of the conscience of the It Oman people, 
as the person who was to determine in hvliat 
cases the strict law was to give way to natural 
justice ( naturalis (tequilas). But even ‘ a wider 
authority than this was ascribed to him, for lie 
was allowed to entertain general considerations 
of utility [publica vtilitas). A single example, 
however, may suffice to show that the Praetor's 
edict was confined within real, although inde- 
finable, limits. The XII Tables gave the succes- 
sion to a father’s estate to his children under liis 
potestas ; the children released from the pote$4«x 
did not succeed. The Praetor, however, did not 
scruple to admit emancipated children to succeed 
to their fathers; but it was reserved for laier 
legislation to provide that a child should succeed 
to its mother. 

Results of The chief results of the work of the Praetor 

action*™ 11 may be summed up under three heads. It was 
the Praetor chiefly that admitted aliens within 
the pale of Itoman Law. To him mainly is due 
the change by which the Formalism of Roman 
Law t^as superseded by well-conceived rules 
giving Effect to the real intentions of parties. 
J-<nd he tobk the first and most active shtfre in 
tran'gformiugv the law of intestate succession, so 
that, for the Wrposo of inheritance, the Ramify’ 
came’ to be basted on the natural tie of blood 
instead of the artificial relation of votestas. 
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Legislation. 

To give a full account of Roman legislation 
would bg to write the constitutional history of 
Rome : suffice it here to mark a few distinctions 
that tfre of importance in looking at the historical 
development of Roman Law. 

During the Republic, the Popular Assembly Legis- 
was the fountain of legislation ; 1 during tlie lation ' 
earlier history of the Empire, the place of the 
Peculiar Assembly was gradually taken by the 
Senate, acting as the mouthpiece of the Emperor; 
finally, even this form was dropped, and all 
Enactments flowed directly from the Emperor. 

During the Republic three Assemblies of the EepuMt 
Rofhan people existed. The oldest was the “Julies 
Comitia Curiata. In the regal period this 

1 A statute (lew) is wliat the Roman people (pop ulus), 
when asked by a •senatorial magistrate — a Consul for 
instance — ordered. 

• A decree of the commons ( plebiscitum ) is what the 
commons (phibs), when asked by a magistrate of the 
commons— a Tribune for instance — ordered. The com- 
mons ( plebs ) differ from the people (popxilus), as species 
does "from kind (genus); for the name “people” means 
the whole of the citizens, reckoning the patricians and 
senators as well, while the name “commons” means the 
rest of the citizens without the patricians and senators.* 

A_Senatus Consult urn (decree of the Senate) is what 
the*Senfte orders and settles. After the Roman people 
grew so big that it was difficult to bring them’togjther 
on one spot in order to ratify a law, it seemed reasonfble 
that the Senate should be consulted instead of the peopie. 
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assembly consisted of the populus Iioma mis m its 
thirty curies (or family groups) : it eoulcS meet 
only by summons of the King ; it merely accepted 
or rejected the proposals submitted ^y him, 
without the right of discussion or of amendment ; 
nor was any decision by it valid without the 
authorisation of the Senate. Under the Republic 
it rapidly fell into the background, though it 
formally existed, represented by thirty lictors, 
down into Imperial times : for the private lawjts 
main importance lay in its meetings under ponti- 
fical presidency to deal with matters of religious 
significance, such as adoptions and wills. The 
Comitia Centuriata, said to have been originated 
by the sixth King, Seruius Tullius, included the 
whole Roman people arranged in classes accord- 
ing to their wealth, so as to give the pre- 
ponderating power to the richest. During the 
regal period it was a military organisation on 
the basis of property : under the Republic it. 
became a legislative body, o listing the Comiliu 
Cttriala. The Comitia Tributa was the assembly 
of the whole Roman people in their tribes — a 
regional classification. The pressure of plebeian 
agitation had led to the creation of tribunes of 
'“he plebs (b.c. 494) for the protection ”of in- 
dividual citizens from oppression, with the right 
to hold meetings in curiae on questions J df 
plebeian interest, the resolutions ( i>lcbiscita ) 
binding the nlebciun a \nnl nnr? nnltr f*ir ft « 
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tliej- did not conflict with the existing law; and 
in n^r. 471 the organisation of' these meetings 
was changed from curiate to tribal. In n.c. 449, 
the Le.)/* Valeria H matin enacted that the reso- 
lutions of the Comitia Trihuta should hind the 
whole people, patricians as well as plebeians; 
apparently, however, with the addition or im- 
plication that they should first he confirmed by 
the Comitia Centuriata and (like the enactments 
of, the Comitia Centuriata) by the consent of the 
fcjenate. The first restriction was removed by a 
Le.v Puhlilia of b.c. 339, and the second by the 
t Lex Hortcnsia of b.c. 287. Henceforth, then, 
2 )lehi#cita had precisely the same force as popu- 
iUgita, and they arc very often called by the 
same name leges (e.g., Le.v Aquilia). The legis- 
lation vfi these nssemhUes, however, was. AireeteA 
mainly to matters other than private law. 

The Senate ,was properly an advisory and Senatus- 
' administrative, not a legislative, body. Its oonsu l*“* 
^influence on the legislation of the Comitia Cen- 
turiata before the Le.v Puhlilia, and on the 
Comitia Trihuta before the Le.v Hortcnsia, 
appears to have been restrictive rather than 
positive; and in later ltepublican times, though 
probably only for the most part in emergengieSI 
and especially after Sulla, it occasionally dis-^ 
peiised with the observance of existing hnvs, an; 
encroachment on the powers of the Comitia * for 
which it usually sought indemnity. Occasionally, 
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too, it would invite a tribune or a praetor to 
introduce a reform that it judged desirable.^ Its 
authority to make law was steadily disputed by 
the Populate. s (from the time of the (Jracclii). 
Under Sulla it was vested with the initiative in 
legislation; but its legislative activity is of little 
or no account till the Empire, when it became 
prolific mainly from the reign of Claudius (a.d. 
41) to the reign of Septimins Seuerus (a.d. 
194 — 211). The senatusconsnUa were essentially 
Imperial laws under a thin Republican 
disguise. ' 

Imperial The sovereign power in law-making was exer- t 

Uon Sla eised by the Emperors in three ways : (lj by 
direct legislation {edict a), (2) by judgments rJ in 
their capacity as the Supreme Tribunal ( dccreta ), 
and (4) by e pis tolar or rescript a, givinj® advice 
on questions of law in answer to inferior judges 
(from provincial governors downwards) and to 
private inquirers. Imperial legislative acts of 
all kinds are included under flic general name J 
of const it otion ex. The Emperor’s authority to 
make law was conferred on him by statute 
(le.e regia, quae dc imperio cius lata est) at “the 
beginning of each reign. The law by which 
Vespasianus was invested with supreme pow&r was 
discovered at Rome in the 14tli century ; and it 
confirms tin? statement of Gains and JustinfAn 
that - the legation mint ion of the Emperor’s power 
was a statute. \ 
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Codification. 

Collections of records of the law were made at Earlier 
different limes. The Twelve Tables are often Co ? M " 
loosely designated a Code. The Praetor's Edict, 
though seldom designated a “codex,” neverthe- 
less suggested the arrangement of subsequent 
codes. Julius Csesar is said to have formed a pro- 
ject for codifying the law, but it was frustrated 
by*’ his death. The first collection of Imperial 
statutes (of the Diui Prat res, Marcus Aurelius, 
and Commodus: A.n. 161 — 196) was made in 
t twenty books by the jurist Papirius Iustus 
towards the end of the second century. The 
Ciglex G regon'miux, which contained constitutions 
probably from Hadrianus (though its earliest 
authentic constitution dates A.n. 190) down to 
a.d. 295, was compiled under Diocletianus. The 
C'odc.i • Hennoyi\nianus was probably a supplement 
to the Codex Grcgorianux : its constitutions date 
1 from 291 to 66b. The first edition appeared 
between 314 and 324 ; the last probably in 365. 

Only about 100 constitutions of these two Codes 
have come down to us; yet they no doubt fur- 
nished the Code of Justinian with the constitu- 
tions ’ earlier than Constantine. The C'odbx 
Tlieodosianus was promulgated in 468 by 
^Theodosius II. in the East Empire and in 439 
by Yalentinianus III. in the Western Empire. 

It contained the constitutions from the timo of 



22 


11IHT0HY OF HOMAN LAW. 


Constantine onwards, disposed in sixteen books 
divided into titles, tlie constitutions being £ivon 
in chronological order in each title. It is esti- 
mated that some 4-50 constitutions of the first 
five books are lost. The Code was intended to 
cover “ the whole field of law, private and public, 
civil and criminal, fiscal and municipal, military 
and ecclesiastical.” The private Jaw is treated 
in Books II. to Y. 

„ Justinian's The reign of -Justinian marks the culminating 
tion' ,1Ca l> 01 ‘iod of Homan Law. By a very remarkable 
series of enactments, Justinian accomplished a 
marvellous work of consolidation and amendment 
in cutting away anomalies and giving complete- 
ness and symmetry to the body of the law. Tj’-he 
chief minister in these reforms was Triboiiianus, 
Quaestor of the Palace, wlio died a.i). 545. Jus- 
tinian was scarcely seated on the throne when lie 
began the work that has given hijn such renown. 
On the loth Fell. 528, he appointed a commission 
of ten members to draw up a Code of the exist- ' 
ing constitutions. In little more than a year 
(7 th April 529 j the work was done. A second 
edition ( Codex reyetiluc -yraelectioni * ) was issued 
on Nov. 16, 564. The first edition, called Codex 
Veins, has been entirely lost. The Code that wc 
have is the second edition. 

Pandects. On the loth Dec. 560, a commission of sixteen 
memnors with Tribonianus at their head was 
appointed for a new task — nothing less than to 
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bring within a moderate compass aud to arrange 
in oAler the vast accumulation of law that had 
grown up under the hands of Jurisconsults and 
Praetors? The commission proceeded to deal 
with the works of some forty jurists, consisting 
of nearly 2,000 books, and more than 0,000,000 
lines. In the course of only three years this pile 
of material was sifted and reduced to about one- 
twentietli of its original bulk. The scraps or 
fragments of the jurists were placed under titles, 
and these were collected in fifty divisions or 
books. The titles are arranged in the order of Blulimo’s 
the topics of the Edit- tv m Perpctvvm as it was dlsc0 ' elJ ‘ 
shaped by Salukis Iulianus. The arrangement 
of # the fragments under the titles seems to have 
been mechanical. The commission divided the 
writings of the jurists into three classes, and 
assigned each class to a separate sub-committee. 

The first class, called Sabinian, embraced all the 
systematic treatises on the ins civile ; the second, 
called Edictal, consisted of commentaries on the 
edicts of the Praetor and the Aediles; the third, 
called Papinian, was formed of the writings of 
Papinianus and the record of cases. Each sub- 
committee arranged its collections independently, 
and when they came together to arrange tlfce 
titles, they took for the first group that which 
liid the most numerous, and for the Just that 
which had the least numerous, fragments. ’Such 
at least is the conclusion that has been drawn 
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Institutes. 


with much ingenuity by a German jurist 
(Bluhme) from the distribution of the fragments. 
The finished work was called Digest a or Dan - 
dectae, and on the 30th Dec. 533 it obtained the 
force of law. 

In the beginning of 533, a new commission 
was appointed of law- professors and advocates to 
prepare an elementary or preparatory text-book. 
The commission adopted the Institutes of Guius 
as a groundwork, and the Institutes of J ustinVm 
are little more than a new edition of Gaius, with 
such omissions and additions as were necessitated 
by the lapse of more than three and a-lialf cen- 
turies. The Institutes of Gaius were recorded 
in 1816 by Niebuhr. Of Gaius himself hardly 
anything is known. Even his name is lost, Gaius 
being merely a praenomen. Notwithstanding 
the lacunae that still exist, his work is valuable 
in reference to the antiquities of Homan Law. 

In the preparation of the Digest, many con-, 
troverted points of the old law turned up, some 
of which were referred to Justinian for decision. 
The decisions upon them, fifty in number, 
appear to have been collected separately, and 
called the Quinquaginta Decisiones. They were 
incorporated in the second edition of the 
Code. « ^ „ 

J u.jtiiiian found his zeal for law reform by no 
Weans stifled by these great works, and some 


iSovels. 
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oi 4he most important enactments, esj)coially 
relating to intestate succession, were published 
afterwards. These subsequent laws are called 
Novella 3. 

For the present purpose it is not necessary to 
go beyond the legislation of Justinian. But it is 
not to be forgotten that a government continu- 
ously descended from that of ancient Home was 
eajrl'ied on at Constantinople, and that the lloman 
Law was observed and taught and practised there, 
down to 1453, when that city was captured and 
# hefd by the Turks; that the Homan Law passed 
with, the Homan arms over the whole of western 
ami southern Europe, and, with colonists of Latin 
race, to the continent of America; and that even 
at the present day it lies at the foundation of the 
law in most of the European nations. 1 

\ 

1 For the bearings on English law, see " The Influence of the 
(Roman Law on the LaW of England,” by Lord Justice “wrutton 
(Yorkc Prize Essay, Cambridge, 1884). 
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CHAPTER U. 

THE LAW OF PERSONS. 

Sect. 1. — Slaves and Fkeedjiex. 

Vi 

The institution of slavery is ancient and world- 
wide, but it varied greatly in cbaracter and 
oppressiveness. In the simple life of primitive 
communities. East and West alike, the slavg was 
practically an inferior servant: there was ^nu 
reason, except the cruel spirit of a master, why 
he should be treated otherwise. The ..practice 
approximated the later Stoic view as expressed by 
Chrysippus, that the slave is a labourer hired for 
life (per /ict inis merceunar/ux). But the growth 
of commercial interests, the increase of luxury,- 
and the stress of life, tended to mar the humaner 
relations of a less strenuous time; and, though 
many masters and their stewards might be per- 
sonally not unkind, yet even the commercial 
interest in a slave needed to be reinforced by a 
strong public senses of humanity. The indulgence 
shown „to the slai;e by Hindoo law and 1 in 
Egyptian practice contrasts strikingly with the 
harsh theory and practice of the Roman people. 
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Yet*Homan slavery, at its worst, was a huinaiic 
institution compared with the slavery of some 
countries in mediteval and even in modern times. 

In Home* the dift'erence between master and slave 
was not embittered by prejudices of race or of 
colour. Slaves were largely of the same race as 
their masters — not seldom well educated, and 
tilling posts of a high and confidential nature. 
Slavery was regarded as an accident or mis- 
foryhne that might befall any man, not as the 
natural and indelible condition of an inferior 
race. 

4 

t Ancient law makes little difference between Legal 
sons,, wives, and slaves; and in the olden t imes, 
wliyn Home consisted of a small colony of peasant 
proprietors, few of whom would be rich enough 
to possess slaves, slavery was a domestic institu- 
tion, and the slave, in no trivial sense, a member 
of the family. .^The children, the wife, and the 
slaves of a Homan head of a house (/hi ter fain Mas) 

•were equally subject to his unrestricted power 
( iiitw iieci.ii/ue potestas), and equally outside the 
jurisdiction of the State. If any of them did 
wrong, not they, but the head of their house, had 
to answer for it in the Courts of the State. In 
compensation for this liability, he had the powA* 
to surrender the offending person in satisfaction 
to’ffhe complainant ( no.ralis deditio). „ 

The rise of the imperial power in Home* und Amelio- 
tlie spread of luxury and demoralisation were g fl ja°° r y. £ 
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largely counterbalanced in favour of the slave 
by the extended knowledge and practice oi^ Stoic 
ethical doctrines, which actuated all the great 
lawyers from the early part of the Iasi century 
of the llepuhlic and inspired the legislation of 
the Antonines. Before the end of the Republic, 
a statute (Lex Cornelia, n.c. 81) was passed, 
making it murder for a person other than the 
owner to kill a slave, but it was reserved for the 
Emperor Claudius (a.d. 41 — 54) to make the 
crime equally murder when it was committed by 
the master. Antoninus Pius signalised his reign 
by a law providing that masters that ill-used, 
their slaves should be forced to sell them ; vt was 
even, he said, for the interest of masters them- 
selves that relief should not be denied to the 
victims of cruelty, or starvation, or unbearable 
ill-usage. But, although thus protected from ill- 
treatment, slaves were not entitled to the privi- 
lege of family life or to rights of property. A 
union between a male and a female slave (con- 
iubernium) was uot a marriage; but the offspring, 
if thej' afterwards acquired their freedom, were 
recognised by the law as related in blood. The 
philosopher Seneca, one of the advisers of Nero, 
had expressed the view that in public auctions 
of slaves brother ought not to be separated from 
brother.; and Constantine enacted the humane 
principle of keeping together children and 
parents^ brothers und brothers, wives and hus- 



SLAVES AND FREEDMEN. 


29 


a 

bands. Under the title of peculium, a slave, Peculittm. 
with "^iis master’s permission, might have the 
enjoyment of property. "Whatever a slave might 
have as J peculium , whether the savings from 
exceptional industry, or gifts -as a reward of 
extraordinary services, was protected by custom 
and public opinion, although not by law. This . 
protection seems to have sufficed, for the eases 
were not rare in which the slave was able to buy 
his ^freedom out of the accumulations of his 
peculium. 

Persons were sometimes made slaves as a. Captives 
punishment for crimes or for civil wrongs; but in " ar ‘ 
some, of th/fsc cases had become obsolete before 
Jusjiuian, some were abolished by him, and only 
two were left by him — the case where a freed- 
man slnhved ingratitude to his patron, and the 
case where a freeman over twenty years of age 
fraudulently allowed himself to be sold in order 
to share the price. Hut the two chief sources of 
the supply of slaves were capture in war, and 
birth. According to the barbarous law of war 
in ancient times, every prisoner of war was made 
a slave.* This was justified on the ground that 

* A Roman captured by the enemy was considered by 
the Roman Law to be lawfully a slave. But if he 
effected his escape, and returned to his own country, he 
was placed, according to the fiction of postliminium, as 
far as possible, in the same position as if he had never 
been captured. If a paterfamilias , he recovered the 
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it was an improvement upon the still more 
ancient practice of putting all prisoners oi: war 
to death. Again, slavery was hereditary. The 
children of a female slave were the slaves of her 
master. It was -immaterial whether the father 
was free or a slave. Hut- though hereditary, 
slavery was not indelible. Slaves might be 
manumitted by their masters, and admitted as 
citizens of Rome. 

During the Republic, manumission wal* a 
formal act (puhlica, sollemnis, legitima, iusta), 
having the twofold effect of releasing a slave 
from servitude and enrolling him among the j 
citizens. It required the concurrence of' the 
master and of a magistrate as representing the 
State. The inscription of the slave’s name, by 
his master's direction, on the roll of citizens hv 
the Censor at the quinquennial census was a mode 
that ceased early in the Empire, ^practically with 
the cessation of the censorship as a separate 
magist rat are (n.c. 22). It presupposed the free- 
dom of the slave, and gave validity to the ex- 
pressed will of the master. But the principal 
modes were \two — one by which the slave was 
freed in the lifetime of the master, the other 
Irhereby frccdorrXwas bequeathed as a legacy. The 

potestas fiver hi 8 familVi and the episode of slavery has 
for the purposes of law* obliterated. The doctrine of 
postliminium was also a jibbed to property taken by an 
enemy, when recoveroa \ 
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first«was called manumission uindictd, a fictitious 
suit (hausa liheialis), in which a person ( adsertor 
l i he it at is) claimed that the slave was freeborn "by 
laying oi'i him a rod ( uindicta or festuca), the 
symbol of ownership. The master did not dis- 
pute the claim, the magistrate made a decree 
establishing the freedom of the slave, and then 
the master touched the slave with the rod, and, 
turning him round three times, let him go. 

Thv formalities were gradually curtailed; and in 
tl^e time of Gains manumission could take place, 
not only in court, but wherever the magistrate 
Jiappened to be. Originally testaments were made 
in th% C'omitia Cnlata, probably by the authorisa- 
tion of the people in the usual form of legislation. 

In this case the consent of the master and the 
authority of the people combined to enable a 
testator to confer freedom and citizenship on his 
slave. This privilege was continued when the 
testament a - as not made in the Comitia, but 
became a private* act. A fourth formal mode 
appears in an enactment of Constantine (a.d. 316) 
as already in use — manumission in church (in 
sacrosanct is ecclesiis). The master declared to? 
the bishop in presence, of the congregation his' 
desire that the slave should be free. * 

At first no other mode of manumission than Non-fomC 
tTitfte three Republican modes was allowed. The 
clearest expression of a master’s intention to 
liberate his slave had no effect unless.it was 
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clothed with the proper legal formalities. -This 
led to inconvenient results. If there were a flaw 
in the manumission, or if the manumission were 
non-formal, a master might respect his o.vn inten- 
tion and allow his slave to live in freedom, hut 
his heir, standing on the strict technicality of law, 
might reclaim him into slavery. At some time not 
precisely known the Praetor interfered to protect 
the liberated slave in the enjoyment of his personal 
freedom, although not of his property. In v.J). 
19 (if not earlier) the Lex lunia Norhana declared 
that persons so imperfectly manumitted should 
enjoy some further rights — the same as Latini 
coloniarii. They were henceforth called Latini 
Iuniani. They were free, but not full citizens: 
they were allowed a limited commcrcium; they 
could neither make a valid Roman will <nor take 
under such a will; nor could they be appointed 
guardians by will. They might, however, even- 
tually attain full citizenship, by various forms 
of public service. If the slave had before m a mu 
mission been put in chains as a punishment, 
or otherwise dealt with as a debased person, the 
Lex Aelia Sentia (a.d. 4) provided that when 
manumitted he should be subject to the dis- 
abilities of peregrini deditieii (foreigners that 
had fought against the Romans and had sur- 
rendered), and fea incapable of ever becoming s 
citizen. Before the time of Justinian, however, 
this portion of the s^ex Aelia Sentia had fallen 
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into disuse, anil the name of Latins was rarely 
heard. ^ Justinian formally abolished both Latini 
Iuniani and Dediticii, and enacted that whenever 
a master desired to give freedom to his slave, 
whether the old forms were observed or not, the 
slave should become a citizen as well as free. 

In the time of Justinian a master was not re- Restraints 
strict ed in the number of slaves he might °" 39 j on . 
manumit, unless, as had been provided by the 
Lex,*iLelia Sentia, he released them with both 
tlie^ intention and the effect of defrauding his 
creditors. The other provisions of the same 
statute requiring a master to be twenty and the 
slave Jliirty years of age, unless for special 
reasons manumission was allowed by the Board 
of Manumission, were repealed by him; and he 
allowed iw wuu\ to dispose of his slaves (as of his 
other property) hi/ trill, first at the age of 
seventeen, and afterwards at the age of fourteen. 

The Lex Fit fin Caninia (a.d. 8), which prohibited 
a •master from manumitting by will (though not 
from manumitting in any other manner) more 
than a certain proportion of his slaves, was also 
swept away by Justinian (a.d. 528). 

If the manumission was correct in form, but the ijmita- 
master had been induced by fraud or compelled by /o?ee tiens and 
to manunyt the slave, the slave retained his freedom ; ®^ nc " 
but* 4he master had an action for damages. -4. non- 
formal manumission procured by fraud or by force *as 
void. 

TJie master must be both Quiritarian and Bonitavian 


T» T 
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owner of the slave : that is, he must be dominus vx lure 
Quiritium and have him in bonis (see below, p. lid). The 
merely Quiritarian owner’s right was purely technical ; 
it was the Bonitarian owner that had the votestas over 
the slave, and therefore when this conflict of ownership 
occurred it was lie alone that could manumit the slave : 
and thereupon the manumitted slave became, not a 
citizen, but a Latinus. 

In like manner, where a master has given a slave of 
his to another person by way of usufruct (see below, 
p. 75), and then manumitted him, the slave becomes, not .. 
a free man, but a seruus sine domino. The mas’^r lias 
only the bare right of ownership (nuda pruprietas )', and 
by the manumission simply divests himself of his 
technical ownership, without freeing the slave. Neither, 
of course, can the usufructuary give the slave his 
freedom. 

Where a slave belonging to two masters jointly was 
manumitted by one of them, the manumissor’s share in 
the slave passed to the other master ; where such a 
manumission was non-formal, the prevailing opinion of 
the classical jurists was that the act was null. But 
Justinian enacted that the slave should be free and that 
the other master should be compensated. 

A testator that freed his slave by his will dircctl ;/ — 
e.g., Stichus seruus meus liber esio — must be Quiritarian 
(and Bonitarian) owner both at the date of the will and 
at the time of his death. The slave became Ubcrtus 
Orcinus — the freedman of a man that had gone to Orcus 
(the world of the dead). Where a testator freed a slave 
(his own or another's) by will indirectly — e.g., requested 
i his heir to set free that slave — the slave became the 
freedman, not of the testator, but of the person that 
actually manumitted him. 

A qjave manumitted in his master’s will unflei- a 
cox/diUnn or under a time limitation became free only on 
fulfilment of the condition or at the date specified. He 
was a ftatuliber — a slave with contingent freedom. 
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Manumission did not wholly break the bond Patron’s 
that united the slave to his master. The relation E,gllts ’- 
of master and slave was replaced by the relation 
between patron ( patronus ) and freedman (liber- 
tits). The freedman could not sue his patron : 
without first obtaining the consent of the Praetor. 

The freedman, if he had the means, was bound to 
support his patron if he fell into poverty. If the 
freedman had no children of his own, he was 
bound to leave a portion of his property to his 
patron ; and if he died without a will and without 
children, his patron inherited all his estate. 
J3esides, it was usual, as the price of the slave’s 
freedom, that the master should stipulate for a 
certain amount of work from the freedman. 
Generally, the freedman worked so many hours 
in each day. If the patron did not find him food 
and clothes, he must allow him sufficient time to 
procure a maintenance for himself. The kind of 
work was the same as the freedman had been 
accustomed to as a slave, or any trade he might 
afterwards learn. 

Sect. II. — Parent and Child. 

The powers enjoyed by -the head of a household Powers 
in Home over his children (patria potestas) #re families' 
scarcely, if we look to the earlier period of the 
Rejhiblic, distinguishable from the rights he 
exercised over a slave. The paterfamilias had, to 
usys the language of the old law, the powen of life 
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and death (jun uita: necisquc). While his father 
lived, a son, however mature his age, am/ how- 
ever high his official position, could neither hold 
property nor marry without his father’s consent. 
But the father could not interfere with his son 
in the sphere of his public duties; indeed, the 
father might be under the son's jurisdiction. 
In earl}" times the father could sell his children ; 
and a provision of the XII Tables, declaring the 
paternal power to be forfeited if the father \old 
his son thrice, was turned by the ingenuity of the 
jurisconsults into a means of emancipation. 
While the Republic lasted, the paternal power 
was restrained only by public opinion; but under 
the Empire, it was curbed by the stronger lpnul 
of the law. 

i 

A law attributed to Romulus forbad the exposure of 
any male infant or of a firstborn female infant, unless 
such children were, in the opinion of five neighbours, 
unfit to be reared. There are half-a-dozen specific 
historical cases of the exercise of the extreme power of 
killing sons; but in the later Republic the Stoic doctrine 
began to impose its influence. 

Under Traianus a father guilty of gross cruelty to his 
son was compelled to emancipate him. Under Hadrianus, 
a father that killed his son under the severest provoca- 
tion was banished. Ulpianus lays it down that a father 
may not kill his son, but must bring his case into 
court; and about the same time the Emperor Alexander 
(a.u. 22?) treated the lather’s powers as no more th£n a 
simjHo flogging, unless with judicial concurrence. Con- 
stantine enacted (a.ij. 318) that if a father slew his son he 
should silffer the death of a parricide, that is, be lied up ic a 
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sack Vitli a viper, a cock, and an ape, and be thrown 
into water and drowned. A statute of a.d. 374 made 
the exposure of infants a crime. 

j 

Considerable progress also was made under the Separate 
Empire in conferring upon children under the ^ roperty 
father’s power partial rights of property. Thus a Children, 
son was allowed to keep as his separate property 
whatever lie acquired as a soldier (peculium 
cast reuse); and this privilege, under the name of 
peetili u m . quasi-cast reuse, was extended by 
Constantine (a.d. 320) and by succeeding 

Emperors to officials of tlie civil service in respect 
nf their salaries, and eventually to the incomes 
of the clergy. Finally, Justinian enacted that 
the 3 father should take only a life interest in 
respect of every acquisition of a child, except 
what the child obtained through using his 
father’s property ( peevlium profccticium). The 
interest of the Jiild in such acquisitions was 
called peculiinu advent ieium. 

The Roman family, in the eye of the law, Constitu- 
was based on the paternal power. It formed an Roman 
imperium in imperio older than' the State. The Fami, y- 
Roinan’s house was, in the strictest sense, his 

castle. The officers of the State did not dare to 

-a 

cross his threshold, and assumed no power,* to 
interfere within his doors. The head of the 
fanfily was its sole representative; he alohe had 
a Iqcus standi in the tribunals of the State. If 
a .wrong was done by or to any member' of the 
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family, lie and not they must answer for it, or 
demand compensation; if property gained hy 
them were appropriated hy another, he, and not 
they, could reclaim it; if a contract was made 
with one of them, he alone could sue upon it. 
The family lived under one roof, had one purse, 
one altar and one worship. It was this common 
life and jurisdiction that constituted in the eye9 
of the early Homan the very essence of the 
family. A daughter marrying and entering into 
•another household, and thus becoming subject, 
to a different authority, was no longer regarded 
(for legal purposes) as a member of the family 
in which she was horn. Her children likewise 
were strangers to her father’s hearth, and,- not 
legally of kin to those that continued under his 
roof. Again, sons released from their father’s 
power by emancipation ceased to be members 
of his family. On the othi;r hand, grand- 
children descended from sons unemancipated 
were in the power of their grandfather, while 
he lived, and fell on his death under the power 
of their own father. Even strangers by birth 
could become members of the family by adop- 
tion, and the law originally recognised no 
difference between them and the offspring of the 
head of the house. 

The paternal power was acquired — (1) by bifftli, 
(2) by legitimation, and (3) by adoption. Tho 
offspring of a legal marriage were in the pow,er 
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of their father. To this union only citizens could 
he parties; if either party was not a citizen, the 
union was recognised as a marriage for many 
purposes, hut not for giving the patria potestai 
to the father. From time to time multifarious 
public services were admitted as grounds for the 
advance of Latini Iuniani to the full citizenship, 
and thus to the rights contained in the patria 
potestas ; and elaborate rules were applied for the 
rectification of such mistakes about the status 
of ^either party to a marriage as prevented the 
.husband from enjoying the patria potestas over 
}}is children. Caracalla (a.d. 212) extended 
Romas citizenship to all the free subjects of 
Roiqe, and accordingly, in the later Roman law, 
questions as to citizenship rarely arose. Con- 
stantine •’introduced legitimatio per subsequent Legiti- 
mntrimonivm, by which children born in con- matl0D ’ 
cubinage ( concubinatus ) fell under the power of 
their father by his subsequent marriage with 
their mother. Owing to various causes a species 
of morganatic marriage had grown up in Rome. 

The legal marriage of the Romans was impeded 
at different periods by arbitrary restrictions, 

’ within which the impulses of human affection 
could not always be confined. A son or daughter 
could nqver marry without their father’s consent; 
and? at one time marriage was forbidden between 
the freeborn and freedmen or freedwomen. Such 
restrictions did not apply to concubinage, which 
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was, like marriage, n permanent union pi one 
man with one woman, although considered not so 
honourable, especially on the part of the woman. 
Under' Justinian, there must have been no legal 
obstacles to their marrying, if they had chosen 
to marry. It was to children born of such a 
union, and to them only, that this legitimation 
applied. By the subsequent marriage of their 
parents, they fell under the power of their father. 

Adoption. Until Justinian altered the law, adoption 1 was 
a mode of acquiring potent as. He enacted that 
it should continue to have that effect only when 
a father adopted a child, or a grandfather adopter! 
a grandchild; and that in all other cases adaption 
should no longer confer the potent an, but give, the 
adopted child merely a right of succession in 
case the adopter died without leaving a will. In 
the time of Justinian adoption was nearly as 
much out of harmony with the requirements of 
social life as it is now. But adoption occupies 
an interesting place in the history of law. It 
formed an intermediate stage of progress between 
the ancient law, which recognised nothing but 
intestate succession, and the later law, which 
possessed in the Will a more perfect instrument 
\o settle, the devolution of an inheritance. The 
oldest form of adoption ( adrogatio ) was, effected 
at first by the legislative authority of .'the 
C'oriiitia Cnlata. Only persons that were not 
under „any one’s power (svi ivris ) could Jie 
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adopted in this way. By taking advantage of 
the provision of the XII Tables declaring a for- 
feiture of the potcxtas if the father thrice sold n 
•son, and’ by calling in aid a fictitious suit (eessio 
in iure), persons were enabled to adopt those thah 
were alieni iuris, that is, under some one’s power.l 
In later times, arrogation was effected by rescript 
of the Emperor (from a.d. 293 the only mode), 
and simple adoption by a declaration in the 
presence of a magistrate. 

3 The paternal power was dissolved by the death Emanci - 
of t the paterfamilias, or by any thing .that ELIS? - 
j deprived either father or child of the status-of-ar 
Homan citizen. It could also be terminated at 
tln| will of the father, by a. declaration bef ore a 
magistrate. This simple act replaced the elaborate 
proceedings that anciently were required for the 
emancipation of a child. Here it may be sufficient 
to observe, without going into somewhat intricate 
detail, that the last stage in the process of 
’emancipating a son was precisely the same .as 
occurred in the manumission of a slave. From 
this a singular consequence followed. The duties 
and rights of an emancipated son were identical, 
except in one point, with those of a freedman: 
the father could not exact a promise of iyofk 
from l'jis son ; the son owed his father reverence, 
sail the Praetor, not menial wort. The 
emancipated son could not sue his father, except 
ip a fit case, and with the leave of the Praetor; 
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lie was bound to maintain, an indigent father. 
The father, in like manner, was bound to support' 
an indigent son. The relation of a father to an 
emancipated son governed the wider relation of 
parent and child. The obligations between a 
parent and child, where the potest.au did not 
exist, were the same as the obligations between a 
father and his emancipated child.® 

Sect. 3. — Husband and Wife. 

While the powers of the Roman father over 
his children appeared even to the Romans them- 
selves as singular, the relation that subsisted, 
between husband and wife during the greater 
portion of the Republic and the whole of file 
Empire presents in a different way an equally 
conspicuous contrast with the laws generally pre- 
vailing in Christendom. There was, indeed, a 
stage in the history of Romo when the position 
of a wife was almost identical with that of a 
slave or of a child under the paternal power. A‘ 
wife in manu niri could enjoy no rights of pro- 
perty (beyond a peculium), and she was described, 

* Capitis deminutio. — Caput included three elements, 
freedom, citizenship, and family rights. The loss of free- 
dom, as when a person was captured by an enemy, was 
maxima deminutio capitis. The loss of citizenship, as 
by the punishment of deportation to an island, ipas 
medic, or minor deminutio capitis. A change of family, 
by adoption, or Wrogation, or emancipation, was a 
mint ma deminutio ictpitis. 
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not inaccurately, from a technical point of view, 
as tlie daughter of her husband ( fiiliae loco). 

There is no specific example of the husband’s 
legal exercise of the ins (or potestas) uitae 
necisque: Papinianus, indeed, is reported as lay- 
ing it down that the husband had no such right : 
in case of a serious charge (infidelity or drunken- 
ness), the wrath of the husband was tempered by 
the advice of a family council. Nor is there 
any record of the sale of a wife, except by 
way of fiction in a form of release from the 
maqvs. 

» The marital power ( mama ) appears under two Creation 
aspects. On the one hand it had a reverential of mamts ‘ 
and s religious aspect. It was created by a very 
solemn religious ceremony ( confarreatiu ) before 
the Ponfifex Maximus and the Priest of luppiter 
( Flamen Dial is ) ; and only the offspring of such 
a union were eligible for the higher priestly 
offices. Here the subjection and dependence of 
flic wife were hallowed by religious associations. 

On the other hand, the Roman man us shows also 
a baser, and perhaps more intelligible, origin. 

The woman was nominally sold to the husband 
( coemptio ), and convoyed by the same forms as 
if she were a slave, the only difference lying iA 
the spojsen words of the conveyance. So strictly 
wait the wife assimilated to projierty, ’that if 
she wore delivered to the husband without’ the 
pjoper forms of conveyance, she did not fall 
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under liis mantis until tlie usual period o-t pre- 
scription (• ustis ) Lad passed. 

ftissoln- It was by taking advantage of this circuin- 
stance that the Homans were able to get rid of 
the mantis almost entirely. A title by prescrip- 
tion could not be acquired unless tlie possession 
were continuous; and accordingly, if a wife 
absented herself, and returned to her father’s 
house before the year of prescription had run out, 
the prescription was broken. So early as the 
All Tables, this mode of avoiding the manats 
had acquired the constancy of a custom. They 
contain a provision fixing three consecutive, 
nights ( trinoctium ) as the extent of absence that 
prevented the husband from acquiring manttr. by 
prescription. The manus had almost dis- 
appeared before the end of the ItcpuMic, and 
under the early emperors it was looked upon as a 
mere antiquarian curiosity. 


It the marriage had taken place with the forms oY 
rnnfarre.atio, the manus could be dissolved only by the 
reverse process of diffanratio, also under the authority 
of the Pontlfex Maximus, who took care that the act 
should be infrequent by making it both costly and' 
repulsive. If the marriage had taken place with the 
levins of coemptio,- the manus was dissolved by the 
reverse process of remanclpatio. 

\ » 

Wives not If the wife* was not in mann rnariti, 'She 
t» mann. „ . 

remained in th»a power of her father — in law a 

member, of her father’s family — and wholly free 
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fruni^hu power of tlie husband. Thus the only 
legal consequence of a marriage was that the 
offspring were under their father’s power and 
ell joyed rights of inheritance : between husband 
and wife there was no bond of legal duty. The 
wife could not compel her husband to maintain 
her; the husband had no rights to the wife’s 
property, except such as were given him by 
prenuptial contract. 

If the husband or the wife were not satisfied, Divorce, 
the remedy was divorce. It was not necessary 
to qbtain the authority of any tribunal for the 
dissolution of the marriage; by a simple formal 
intimation either party could at once terminate 
the } union. But the Lex Julia tie Adultcriis 
(b.c. . 18 ) required a written bill of divorce 
(lihclhiK Vcpudii) to be delivered in the presence 
of seven Homan citizens above the ago of puberty 
as witnesses; though eventually delivery was not 
necessary. While the Roman jurists gloried in 
the ancient maxim of their law that marriage 
should be, a free union ( malrimonia esse libera ), 
the ecclesiastics, who acquired an influence over 
legislation by the conversion of die Emperor 
Constantine, set themselves with inflexible 
resolution to uproot the ancient freedom. Upon' 
the principle of divorce by mutual consent they 
wer'e unable to encroach, but they succeeded in 
obtaining enactments from successive emperors 
confining the right of repudiation by one party 
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alone to cases where the other had been Proved 
guilty of gross misconduct. 

cru ^' ° l ^ neither party was in. fault, the general rule 
seems to have heen that the father took the 
custody of the boys, and the mother of the girls: 
it the divorce was owing to the fault of the 
father, the wife was entitled to the custody of 
the children, and the father was obliged to main- 
tain them; if the mother was in the wrong, the 
father obtained the charge of the children. 

Dm. The peculiar conflict that emerges in the 

lloman Law between the rights of the father and 
of the husband is connected with an institution 
that has exercised a vast social and economical 
influence. Marriage ( sine manu) gave the hus- 
band no claim of any sort upon the wife’s pro- 
perty. But he was under no obligation’to main- 
tain her. The Homan point of view seems to 
have been that it was the duty of a father to 
maintain his daughter, notwithstanding that she 
was married. But as it would have been prac- 
tically impossible to perform this duty day by 
day and week by week, when the daughter lived 
under her husband’s roof, the father once for all 
compounded with the husband by giving him a 1 
sum down. This sum was called dos. By the 
hex Julia de Adulteriis (n.c. 18) every father was 
compelled, on the marriage of his daughter; to 
give her a dos if he had the meafls. The husband 
enjoyed the usd of the property during the mar- 
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riag^j but oil its disolution, whether by death or 
divorce, the property reverted to the wife’s 
father. If the dos was given by a paternal 
ancestor, it was said to be profccticia; if it was 
given by the wife herself, or by any other person 
than a male ascendant, it was called aducnticia. 

A dos aducnticia was understood to be a present 
to the wife after the dissolution of the marriage, 
unless it was specially agreed that it should 
revert to the donor, in wliich case it was called 
rwepticia. There are distinct sigus that in the * 
beginning the husband’s rights over the dos were 
.more extensive than they afterwards became, and 
the tendency of the later law was to restrict the 
husband rigorously to the income of the property, 
and not to give him power of disposing of the 
capital. ’ Thus he could not sell or mortgage his 
wife’s lands even with her consent. 

The Lex Iulia dejiduUeriis et dc fuvdo dotali (b.c. 18) 
forbade the husband to alienate lands in Italy given 
him as dowry (although they were in law his own pro- 
perty), if the wife objected, or to mortgage them even 
if she consented. Justinian prohibited the husband 
from alienating or mortgaging l.rnca given him as 
dowry, whether in Italy or in the pro-, luces, even with 
the wife’s consent. 

The dos was usually the subject of a prenupjtial Donatio 
contract; but it might be commenced or increased 
aftsr the marriage. By the middle of the fifth 
century (a.d. 449), a settlement might be made 
on the wife by the husband of a nature corre- 
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spouding to the dos: it was called donatio r .onte 
nuptias. Iustimis, the predecessor of Justinian, 
allowed such gifts to be increased after marriage, 
thus breaking in upon a rule very jealously- 
guarded by the older law, that no gifts were 
binding between husband and wife. Justinian 
allowed such a gift not only to be increased, but 
to be first given, after the marriage; and, in 
correspondence with this, he changed the name to 
donatio propter nuptias. A gift by a husband to 
a wife, or by a wife to a husband, could be 
revoked by the donor at any time during life. 
The provisions of the Homan Law thus furnish n^ 
singular contrast to the leading characteristics of 
an English marriage settlement. A settlenymt 
usually gives an interest in the property to the 
offspring of the marriage; but in 1 (mio the 
children had no interest in the dos. Bv the 
clause in restraint of alienation, a wife is pre- 
vented from giving away the capital of her pro- 
perty to the husband, but it is only by depriving* 
hey of the power of alienation in regard to 
everybody else; while the English law makes no 
provision to protect feeble husbands from 
avaricious or extravagant wives. 

Se<^. IV. — Tutors and Curators. 

The affic^ of tutor in the Roman Law .ap- 
proaches nearily to that of a trustee. The tutor 
was appointed act on behalf of children sui 
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uris ^nder tlie age of puberty, but his duties 
littered considerably from the duties of an 
English guardian of children. The tutor did 
i»t himself undertake the custody and education 
of the pupil ( piipilhi pitpiUa) entrusted to his 
care. If the will appointing the tutor did not 
name any person for that duty, the mother of the 
children was entitled to the custody of them so 
long as she remained unmarried, unless the 
Praetor decided otherwise. The tutor was bound 
to make his pupil a proper allowance for main- 
tenance; but, as a general rule, unless the 
amount were fixed by the will, the sanction of 
the Praetor must be obtained. The main duties 
of the tutor were to manage the property of the 
pupil, and to authorise him to bind himself by 
contract (*t negotia gaunt et auctoritatem inter- 
ponunt, TTlp. lieg. 11, 25). In dealing with the 
property of (lie pupil, the tutor was subject to 
rules, such as notf govern trustees. He was 
bcmnci to make good all loss sustained by his 
neglect or wilful wrong; he was bound to take 
such care and so manage the property as a good 
head of a family would manage his household 
affairs; he could charge nothing for his services, 
and he was not allowed to obtain any advantages 
for himself, but must exercise all his power for 
the sgle benefit of the pupil. > 

Although a pupil had no property, he never- 
theless had need of a tutor. A child could not 
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bind himself by contract ; and there werq. some' 
legal transactions, as ‘ acquiring an inherit- 
ance, which, although in a particular ease 
they might be wholly beneficial to him, yet 
required the authority of a tutor. The simplest 
course would have been to hold that no person 
under the age of puberty could enter into any 
legal transaction, and to make the tutor a statu- 
tory agent whose acts within the scope of his 
authority should bind the pupil’s estate.' But 
that was not the theory of the Roman Law. The 
theory was as far as possible to make tlie efiild 
the actual contracting party, but not to bind him 
unless the tutor was present and gave his 
sanction ( auctorila *). Until the child passed his 
seventh year, he was not considered capable of so 
■binding himself, even with his tutor’s .authority; 
accordingly, if any action were brought by or 
against the jnipillus up to that age, the tutor 
acted for him in his own name. But if he were 

b 

above seven, the suit went on in the name uf tjie 
pupil, the tutor merely giving his sanction. The 
rule prohibiting a tutor from getting any advan- 
tages from his trust equally prevented the 
validity of any contract whereby he authorised 
an obligation beneficial to himself ( Rcgitla est 
nms cMilis in rem suam auctorcm tutorem fieri 
von jipske). * 

The general rule determining the incapacity of 
a child wa^ that he might better bis condition, 
\ 
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even^without the authority of the tutor, but he 
could not make it. worse, unless he had his tutor’s 
authority. In such contracts as create obliga- 
tions for both contracting parties, as sale or 
letting on hire, if the tutor did not give, his 
authority, those that contracted with the pupil 
were themselves bound, but he was not in turn 
bound to them. This rule was subject, however, 
to equitable restrictions in favour of the con- 
tracting party: a pupil could throw up a 
purchase, but he could not keep what he had 
bought and refuse payment, or demand back , 

what he had sold without restoring the price. 

Tutors were appointed (1) by will; (2) failing Appoint- 
an appointment bv will, by operation of law; (3) Tutors.* 
failing both these modes, by the magistrate. At 
first testamentary tutors (into res test ament aril) 
could be nominated only by a paterfamilias to 
those under his power; but the Praetor con- 
firmed, either as df course or upon inquiry as to 
the Vi t ness of the 'tutor, the appointment by a 
father that had not the paternal power, or by a 
mother. Failing testament - "'^" tutors, the kin 
were obliged to undertake the duty i the children 
( Tutores Icgitimi). In tho ancient law, the 
agnatic kin thus succeeded; but Justinian left it> 
to the next of kin, whether agnatic or cognaiie. 

In default of kin, the appointment of tutors was 
at last vested in, certain magistrates by statute. 

The Lex Atilia (between n.c. 366 and 186; pos- 
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sibly 294) gave the urban Praetor and a majority 
of the tribunes of the Commons the power of 
appointing tutors, and the Le.v hilia et Tit in 
(n.c. 31) gave a similar power to Presidents of 
Provinces. Appointments under those statutes 
fell into disuse, and in the time of Justinian the 
Prefect of the city of Pome, or the Praetor, and, 
in the Provinces, the Presidents, after inquiry, 
or the magistrates, by order of the Presidents, 
appointed tutors ( futures datiui). 

The office of tutor was obligatory on those that 
were duly nominated. But the inconvenience 
arising from that rule led to the establishment of 
numerous exceptions ( c.rcusalioncs intorum), 
which are minutelv described bv Justinian, but 

* *' w 

arc of little interest at the present day. Before 
entering upon the discharge of his duties, the 
tutor was in certain cases required to give 
security against misconduct (ran saluam fore 
pupillo). Testamentary tutors \Vere exempt fj-om 
giving security, “ because their honour and 
diligence had been approved by the testator him- 
self.” Statutory ( legitimi ) tutors must give 
security, as they came in by relationship, which 
was no guarantee of honour and diligence. 
Tutors appointed by the higher magistrates, after 
inquiry, were not burdened with security, “ be- 
cause only fit persons were chosen”; but tl^ose 
appointed . by the inferior magistrates must give 
security. \' 
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Tli -i tulela ended vritli puberty, which was KnJ 0 £ 
fixed at twelve for girls niul fourteen for boys. 

But even before that, tutors could be removed by 
flie Court for misconduct or unfitness. 

The old law, which made puberty the age of Minora, 
legal majority, was obviously defective. Accord- Curators, 
ingly, while in strictness every legal act by a 
person above the age of puberty was valid, a 
practice grew up of rescinding any bargains or 
conveyances made by persons above puberty, but 
under twenty-five, if the contract was an iin-r 
prudent one for the minor. This practice is 
usually ascribed to the Le.r Plactoria (me. '126). 

It WM3 called restitutio in integrum, as the 
I’raotor, under the provisions of this statute, 
restored the defrauded or indiscreet minor to the 
position existing before the unfortunate trans- 
action took place : it blotted out the transaction. 

This cure might have been worse than the disease, 
hud^it not been tl\at a minor could obtain the 
appointment of a Curator, whose duty it was to 
see that the minor was not overreached by 
another or prejudiced by his own foolish acts,; 
and whose approval ( consensus ; not auctoritas ) 
of the transaction made it unimpeachable^ 
Except for that purpose it was not generally 
essential^ that curators should be appointed to 
miiidrs ; but they could be appointed also., to 
lunatics, the deaf, the dumb, incurables, and 
spendthrifts. Spendthrifts (prodigi) werd those 
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who, in consequence of wasting their property, 
were prohibited by the Praetor from the manage- 
ment of it. The mode of appointment of curators 
was very much the same as in the case of tutors. 
But a curator was not appointed by will; yet 
such an appointment was confirmed by the 
Praetor or President of the province. Curat ores 
legitimi. were such as were appointed to spend- 
thrifts and insane minors ( furiosi ) under the law 
of the XII. Tables: as in the case of tutors, 
they were the nearest agnates. Where there u as 
no curator Iry* will or by statutory provision, 
Curatores datiui were given by the same magisj 
trates as gave iutorcs datiui. Witli regard to 
security, exemptions, and most other matters/ the 
same rules as applied to tutors applied also to 
curators. With all the similarities between tutors 
and curators, there is this special distinction, that 
while the tutor was said to he personae, non rei, 
datus, the curator was non pertonae, sed rei d^tus, 
and so could be appointed for a single transaction. 



CHAPTER III. 


THE LAW OF PROPERTY. 

Sect. I. — Ownership. 

a # 

a 

TiuytE is ho point on which theoretical specu- origin of 
hit ions have been more completely falsified Iroperty- 
than ihe question of the origin of property. 

The* suggestion that ownership arose when 
men began to respect the rights of the first 
occupier J of what hail previously been appro- 
priated by no one is curiously the reverse of the 
truth. When ownership is first recognised, it is 
not ownership by individuals, but ownership by 
groups — the family, the village or commune, the 
tribe or clan. Individual property arose from 
the breaking up of such groups, and the distribu- 
tion of the rights of the whole among the mem- 
bers. In some cases this process was hastened 
by wars. There are distinct traces that individual 1 
properly, was pre-eminently that which the 
warcior had seized as the spoil of victory; -among 
the Romans, for example, the spear was J the 
highest symbol of property. 1 
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Ancient But tlie student of Roman Law will/, learn 
Corumuu- uo ^] 1 j 11 g 0 f widespread primeval communism 
from tlie works of the Roman jurists. From the 
earliest times of which we have a record, the 
institution of private pro2)erty was completely 
developed in Rome, and hence the singular 
influence it has exerted on the destinies of 
European nations. 

Defects of Tlie law of property in Rome was in the 
beginning marked with two characteristics, which 
• became increasingly inconvenient as the ernpjre 
extended : the modes of conveying property were 
ceremonial and cumbrous, and only citizens of 
Rome could be owners. Few articles of any im- 
portance in ancient times could be conveyed 
without mancipation, a ceremony thus described 
by Gaius (I. 119): — 

Miinci- JHancipatio is a fictitious sale ; and the right is 
jwtion. peculiar to Roman citizens. The process is this: — There 
are summoned as witnesses not less than five Roman 
citizens above the age of puberlyj> and another betides, 
of the same condition, to hold a balance of bronze, who 
is called the Ubripcns. The alienee, holding a piece of 
bronze (tics), speaks thus: — "I say this slave is mine 
ex iure Quiritivm, and let him bo bought for me 
witli this, piece of bronze and balance of bronze.” Then 
with the .piece of bronze he strikes the balance, and 
gives the piece of bronze, as if the price to be paid, to 
the mancipaior. 

Bes Tlie u objects tliat required mancipation aj (res 

C 1 ' maflcipi ) included not merely Land and bouses 
(in Itajy), but\also free persons (in tlie formali- 
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ties %f emancipation), slaves, beasts of draught 
and burden, and rural (but not urban) servitudes. 

Other objects were called res nec mancipi. 

• When a res mancipi was delivered to a buyer Quiritar- 
without mancipatio, the ownership still remained gonitarian 
with the seller : the thing had not passed with Owner- 
the form necessary for conveyance of the owner- 
ship. But according to the old law, this evil 

was not without a remedy. For it was held that 
• ** 

where a man had received a thing in good faith 

{bpna fideij and in a way that would have made 

him owner but for some external defect (e.i iusta 

gaiisa) — conditions, however, that were not rc-*-> 

(juiretJ in the earliest law — and had possessed it 

for jwo years in the case of land or houses, or for 

one year in the case of other things, he became 

owner bj J prescription ( usuenpio ). Lapse of time 

thus served to cure defective titles in all cases 

where a mere informality stood between a man 

and- the ownership to which he was entitled,, 

\ q 

One ' difficulty alone remained. If the possessor 
lost possession of the thing before the time of 
usucapio had run out, he could not, on discover- 
ing the thing in possession of some one else, sue 
as owner, because his title was not yet complete. 

This defect was removed by a Praetor of the 
name oj: Publicius, who may have been the 
Quietus Publicius said by Cicero in b.c.> 66 to 
have been lately ( miper ) Praetor. Publicius 
gaye an action (hence called actio Publicfyna) to 
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a possessor under those circumstances. Hence- 
forth tho position of a possessor of a res mancipi 
delivered without mancipation was for all prac- 
tical purposes as good as ownership. Evert 
before his title was perfected by usucapio, he was 
secured in the practical enjoyment of the owner- 
ship. This form of ownership is called by 
Theophilus — the first commentator on the Insti- 
tutes of Justinian — Bonitarian ownership, (the 
possessor was said rein in bonis habere), to 
distinguish it from Quiritarian ownership (domi- 
nium) ex hire Quiritium). When at length 
maneipatio fell into disuse, long before the time 
of Justinian, who formally abolished it, tho dis- 
tinction vanished, and all kinds of property, 
moveable or immoveable, were transferred by 
simple delivery. ' 

The second great defect of the old Roman Law 
was more difficult to remove. At first no alien 
had any locus standi before ei’ Roman tribunal ; 
he could not hold property, or make a conti’act", 
or even sue for a wrong. This exclusive system 
was inconsistent with the world-wide dominion 
Rome was destined to achieve; and in nothing is 
the legal genius of the Roman people more con- 
spicuous than the skill with which they made 
the narrow principles of the ancient law .yield to 
the necessities o'| the law of progress. Iiuthe 
case of ownership 7 he process by which aliens 
were soured in the. Enjoyment of rights of pro- 
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perty* was simple but effective. The Praetor 
could not give to aliens the dominium ex itire 
Quiritium, but he could use his power to secure 
them in the actual enjoyment of the objects of 
property. He could punish anyone that tres- 
passed on the alien's land, or that attempted to 
eject him from his holding. It was part of tlr^ 
policy of the Praetor, while altering tiling^ 
scrupulously to respect names; and thur/ he 
professed to give, not ownership, but i only 
pofsessiu. .To protect this possession, lie gi-anted 
special remedies, called Interdicts. Poss(S as j ou 
was thus ownership in substance, in everyt hing 
but iu name. 1 

The disrepute into which the ceremony 0 f Tmnsfer 
■mane i patio fell, and the desire to make simple by. 
deli very for the ccmvey&mn of nJJ Jtisds De,lvery ‘ 

of property, were strengthened remarkably ]>y 
the Praetorian law of Possession. Delivery — the 
physical transfer qi a thing with the intention 
of passing the ownership — was the natural mode 
of transferring possession. It wai, thus the 
authorised mode of conveying the species of pro- 
perty recognized by the Praetor; am] even Roman 
citizens were glad to rest content with this con- 
veyance and the rights it conferred. But actual* 
delivery* might prove inconvenient: the thing to 
be Slivered might be too lieajy, or it might be 
land, or it might'be at a distance. Accordingly it 
was admitted that delivery/miadit take rSace in 
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such cases even without actual transfer of pl^'sical 
possession. Thus, it might ho effected by placing 
the person to whom a thing was meant to be 
transferred in view of it, and declaring that lie 
was free to take possession of it : this was called 
delivery longa manu. Delivery of the keys of 
a u house or of a warehouse was sufficient to 
transfer the property either in the house itself or 
m its . contents. Putting marks, as upon legs of 
wood, s was another way of effecting legal 
delivery where it would have been difficult *to 
have ' an actual dealing with the physical iioSses- 
sion. ■ Jo deliver a tiling at a man’s house was 

. ‘I ° P 

cons! , d ered the same thing as delivery to himself. 

^.e person to whom it was sought to transfer 
the Ownership was already in actual possession , 
the °\vnership could be transferred by a mere 
express j on a wish .to that effect by the owner, 
lhat w,^ s oa li e( t delivery bxeui maim. Mere 
physical delivery alone, it must be born § in 
mind, did ncd transfer the ownership; it did so 
only if the .owner made the transfer with that 


intent. In t be case of sale, something more was 
required : the buyer did 

not become owner even 
W ^ e ^ ver > > 111 less the price were paid or the 
vendor gaie the buyer cred it. Xor wa^a mere 
agreement to deli.^, su fg cdeu t ( Traditionibv. et 
usucapionibus clomi. ^ rerum) lron nu dis pact is, 
tvansfefuntur). 
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The» English law of sale offers a conspicuous Delivery 
contrast upon this point to the Roman Law. Law 1 ' 8 ** 811 
Delivery is not necessary in the English law to 
transfer the ownership of the thing sold. Whether 
upon a contract of sale the goods pass to the 
buyer with or without delivery is a question 
solely of the intention of the parties. If that 
intention is expressed, there is an end of the 
controversy. Generally speaking, however, no 
intention is expressed, and then certain presump- 
tions of law come in. If specific ascertained 
goods are* sold unconditionally, the property 
immediately vests in the buyer, unless it can be 
shown that such was not the intention of the 

9 

parties. 

Here may be noticed a fallacious distinction Incor- 
introduced by the Roman writers, and followed 
by their English copyists. Some things, we are 
told, are corporeal, others incorporeal. Corporeal 
things can be touched, as a farm, a slave, gold, 
or wl^eat. Incorporeal things cannot be touched; 
they consist of rights, as an inheritance, a 
usufruct, or an obligation. This means that the 
right of inheritance or the right of usufruct is 
incorporeal. Corporeal things, we are told, can 
be possessed and delivered ; incorporeal things do 
not admit of possession or delivery. I3ut with 
all this subtlety the jurists overlooked the fact 
that they were making a distinction without* a 
difference. The right of ownership, which was 
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transferred by the delivery of tlie thing, is just 
as incorporeal as the right of usufruct. So 
arbitrary is the division that a life-interest in 
land is a corporeal thing in English Law, and, a 
life-interest in land was incorporeal in the 
Roman Law. The meaning is simply that de- 
livery was confined in Roman Law to the transfer 
of ownership, whereas in English Law the 
delivery of land might be for an estate for life, 
or in fee-simple, according to the intention of 
the parties. The true distinction is between the 
groups of rights transferred by delivery, and 
those transferred in other wavs: in the Roman 

v O 

Law the first group cons' sled of ownership only; 
all other rights to things were transferred in a 
different manner. By a figure of speech, the 
rights transferred by delivery were said to con- 
stitute corporeal things : when the Roman jurists 
spoke of delivering a corporeal object, what was 
really delivered was the ownership of that object 
— an incorporeal thing. 0 (f 

Prescrip- If the person who delivered a thing was really 
the owner, then the delivery at once operated to 
give the ownership to the transferee. If he was 
. • not owner, the delivery had not that effect, 

- because no one can transfer to another greater 
rights than lie has himself ( vemo jihis inris ad 
alium transf crib, potest quam ipse haberct ). Tlio 
defect was curablb by prescription. If a person 
at thof time when aff^ thing was delivered to him 
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the title of the 


diet riot know any defect in 
transferor, and believed that he obtained the 
ownership, lie was said to be a hona fide pos~ 
sfssor, and was in a condition to become owner if 
he continued in possession for the time required 
by law. Usucapion had required two years in the j 
case of land and houses, and one year in the case 
of other things. Justinian fixed the period of pre- 
scription at three years for moveables; ten years 
for itnmoveables, if both the possessor and the 
person claiming adversely lived in the same pro- 
vince during the whole time ( inter pracscnte «), 
and twenty years if during the same period they 
lived in different provinces ( inter absentes). But 
the possession must be uninterrupted. This did 
not ’mean that the articles should not change 
hands : gach person that . took the thing in 
ignorance of any defect in the title could add toV 
his own time of possession ( accessio possessions) ‘i 
the times of possession of all his predecessors ■, 
that'^iad been in the same blissful ignorance. 

In the case of moveables, however, it was but Stolen 
rare that a possessor got any benefit from his Goods ’ 
innocence. If the thing had been stolen— and, 
where a thing belonging to one man was found 
in the possession of another, most likely it hadi 
been stolen — it could not be acquired by pre- 
scriptiorf by any length of time. Under tjie Lex 
Atima (?n.o. 198), the taint thus attaching to 
stolen goods ( res furiiuae ) could not be removed 
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until they got hack to tlie possession of thg true 
owner. Land was not an object of theft (though 
Gaius tells us that some of the old writers 
thought it was); but a similar taint attached to 
land or houses from which the owners had been 
driven by violence (res ui possessae ) : even a sub- 
sequent bona- fide possessor in that case did not 
acquire by prescription. 

The rules just stated Ulus' rate the naturo of 
positive prescription as distinct from statutes of 
limitation or negative prescription. In the case 
of positive prescription, the conditions of owner- 
ship depend upon the mental state of the pos- 
sessor, limited by the stringent rule that goods 
stolen and lands seized by force are incapable of 
being so acquired. The dominating purpose of 
the old itsucapio was in fact merely to cure infor- 
malities in the mode of acquisition. Negative 
prescription means that the true owner is de- 
barred! of his legal remedy if he neglects to seek 
the aid, of the tribunals for a*given time. jHcre 
the la w\ contemplates distinctly divesting the true 
owner ofNhis rights, but without giving the pos- 
sessor any ^positive title. It is unimportant what 
was the statk of mind of the possessor, or whether 
ihere was amy taint in the article. At. first, 
Roman Law Jnkd no statute of limitation, but in 
the time of jAstinian the period for actions 
generally was years. . 

Ano|her important 1 * mode of acquiring owner- 
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ship whs 0 ecu patio, or the taking possession of a Ocaipatio. 
thing belonging to nobody ( res nullius), but 
capable, nevertheless, of being held in owner- 
ship. In the eyes of the Homans, all untamed 
living creatures, whether llieir habitat is the air, 
the land, or the sea, were res nullius, and became 
the property of the person by whom they were 
captured. Home had no game laws. A man Game 
might a be forbidden to go upon another’s land to Iaws - 
hunt or snare birds; but if he went and actually 
caught any, bird or beast, they became his pro- 
perty. A bird or beast that was wounded belonged 
to- him that actually took it, and not to him that 
merely j struck the blow. If a wild creature 
after being caught escaped either out of sight or 
practically out of reach, it was again considered 
res nullius, 1 and open to the first captor. Domes- Tame 
ticatcd and tamed animals were not res nullius, 
and any appropriation of them without the will 
of thi*ir owner was tjieft. Pigeons and peacocks Pigeons, 
and bAds might go beyond the reach of their 
owner, but yet return. >So long as they did not 
lose the habit of returning ( animus reuertendi), 
they were considered as domesticated animals. 

When bees hived, the young swarm belonged to Bees, 
the owner of the bees so long as he kept them in 
view and ,could follow them up; otherwise they 
bocama the property of the first person that hived 
them. Precious stbnes found in a state of nature Precious 
also, became the property of the first taker. Stones ' 
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Treasure- Treasure-trove ( thensaurus ) — that is, treasure, or 
trove ' valuable tilings generally, left in tlie earth by 
persons unknown for a long time ( condita ah 
ignotis dominis), belonged — at least after the tiiiie 
of Hadrianus — half to the finder and half to the 
owner of the ground; but it must be found by 
Enemy’s chance, not by prospecting. Lastly, the pro- . 
Propei ty. 0 f all enemy was res nnllivs. To this 

barbarous doctrine the Homan Law recognised 
no limitation. Lands, houses, moveables, wife 
and children — the enemy himself if alive — all, 
when taken in war, became the spoil of the 
victor; while immoveables went to the Hi sc us, 
moveables went to the captors, subject to the 
rules of prize. The individual soldier kept, what 
he gained by individual enterprise and not as a 
sharer in a common movement officially ordered 
or sanctioned. 

Accession. The last mode of acquisition is Accession. 

Accession is of four kinds : -r(l) of land to land; 
(2) of moveables to land; (-3) of moveables to 
moveables; and (4) of labour to moveables. The 
first case, the accession of land to land, arose 
from the action of streams and rivers in altering 
0> the distribution of land. In its higher reaches 
a river impetuously sweeps off patches of land, 
which, as its velocity diminishes, or as, intercept- 
ing abutments occur, it gradually deposits^ vSuch 
an increase of land, so gradual as to be at each 
Alluvion, moment imperceptible, was called 
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tho increase belonged to the owner of the lands 
enriched by the accretion. If, however, the part 
detached was large enough to be followed up and 
recognised by the owner, he still retained his 
ownership. If the deposit takes place in the bed 
of the river, an island is gradually formed. The blonds 
ownership of such an island was determined by in 
its position in the stream. If it lay wholly to 
one side of a line drawn longitudinally along the 
middle of the stream, it belonged to the owner of 
the" land 01 1 that side of the river; if there were 
more than one such owner, it was divided among 
them according to the extent of their lands 
along tlie bank, the island being supposed to be 
cut across by lines drawn from their respective 
boundaries at right angles to the median line of 
the stream. If the island lay in mid-stream, 
partly on one side and partly on the other of the 
median line, then it belonged to the owners on 
the tvijo banks, their shares being determined by 
lines drawn as aforesaid. If an island were 
formed by a river changing its course, forking 
into two branches and uniting lower down, the 
ownership of the land so surrounded was not 
changed. If a river permanently alters its old Beds 
course, lepving its old bed dry, that bed belongs of Rivers ' 
to ths landowners on both banks of the liver, 
divided in the way already stated when an island 
arises in mid-stream. 
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Moveables Moveables accede to land when one mail - sows, 
toknT 7 plants, or builds on another’s land. The maxim 
of the Itoman Law was that every thing fixed 
into the land upon its surface became the pro- 
perty of the owner of the soil ( Superficies solo 
cedit. Ovine quod inaedificatur solo cedit). The 
owner of the principal was the owner of the 
accessory. In its primary aspect, the notion of 
principal and accessory is arbitrary, although 
not illogical. A gold setting is used to show off 
a stone on a ring : the gold is the accessory, even 
though it may be more valuable, simply because 
it is there, not for itself, but for the purpose of 
the stone. The ground upon which a pilhr rests 
is the principal, because it can exist without the 
pillar, while the pillar cannot exist without the 
ground. This arbitrary idea was used to deter- 
mine a difficult technical question. AVhen land 
was built upon, and the land did not belong to 
the person that built, a conflicting elaith of 
ownership arose. It would have been impossible 
to consider the land-owner and the house-owner 
jointly owners, for who was to determine their 
respective chares P Hence in all cases where the 
k materials of different persons got so intermixed 
that it was inexpedient to separate them, the 
question of ownership was determined by the rule 
that flie owner of the principal should have the 
accessory. At first the law lVhs content to let 
the question rest there : whatever was built, on 
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the land belonged to the owner of the land. But 
a question of equity remained behind. Suppose Compen- 
the owner of the land built with material belong- aatio11, 
iflg to another. The XII Tables provided that 
tho landowner should, in that case, pay double 
the worth of the material to the owner of the 
material ( actio de iii/no iuncto): they did not 
allow the building to be dismantled in order that 
the material should be restored. Suppose the 
owner of the material built on land not belonging 
to him. He either knew that, or he did not. If 
he knew it, he acted with his eyes open, and lost 
his property : he was assumed to have intended 
to make a present of the building to the owner 
of the land. Seuerus and Antoninus, indeed, \ 
allowed him (a.d. 213) to recover his material if j 
the build/ng was demolished, provided it was 
shown that he actually had no donandi animus; 
but Justinian did not accept this view. If, on 
the ether hand, the 'owner of the material thought 
he wtUs building on his own land, the Praetor 
protected him from ejection, unless the owner of 
tho land offered compensation. If, however, he 
accidentally lost possession, and the owner re- 
covered the land without tho necessity of a law- 
suit, he had no remedy. To this rule the Roman 
Law admitted one just and politic exception. A 
tenant of a house could remove the fixture* that 
he had placed ft# his use, provided he did no 
danjage to the house. And a tenant of lan'd was 
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Books. 


Pictures. 


Manu- 

factured 

Articles. 


entitled to compensation for unexhausted im- 
provements (except sncli as he had specially 
agreed to execute in consideration of a lower 
rent), the amount being fixed with regard to the 
increased value they gave to the land, but not 
exceeding the actual outlay. 

The idea of accession was also employed in the 
case of addition of moveables to moveables; such, 
for example, as writing a book on another man's 
parchment, or putting gold letters on paper 
belonging to someone else; but in the case of 
pictures, it was thought too strong to say that 
the ownership of the canvas or wood should deter- 
mine the ownership of the painting. Jn this 
case the logical idea succumbed to the tqst of 
value. The rules as to compensation came in as 
before to redress the balance of unfairness. 

The working up of raw materials belonging to 
another into a new form ( noua species) received 
the name of Sped fi cat io ; but it is in fact only a 
special instance of accession. Here the question 
at once arose whether the labour or the material 
•p;as principal. Manifestly the logical idea was 
of little use, and, after much controversy, the 
rule waff finally settled as follows: — If any part 
of tlie mnts^'iul employed belonged to the. work- 
man, the workman was the owner of, the new 
article; if not,^the question was whether the 
article could be h:? so ^ vet ^ into ‘-its raw material. 
If it /could, the ownt- er °t the materials was held 
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to bcjtlio owner of the whole; if not, the work- 
man was the owner. Thus a vessel of gold, 
silver, or other metal would be the property of 
the owner of the metal however exquisite and 
valuable the workmanship ; but a person that had 
made wine out of another’s grapes, or flour out 
of another’s wheat, was the owner of the product, 
because it could not be resolved into its original 
material. 

But things belonging to different owners might be 
mixed, and might thus even form new articles, while, 
yet there would be no accession. Thus, where materials 
whether of the same kind (as lumps of gold) or of Cimfusio. 
different kinds (as your wine and my honey), were 
mixed by consent of the owners or by chance in such 
manner that they ceased to retain tlieir individuality, 
whether they formed a new article or not, the mixture 
was the common property of the owners of the materials. 

This was called C'on/usio — a chemical mixture. Again, Ctmmix- 
where the materials retained their individuality (as Mo- 
grains of wheat) and had been mixed by consent, the 
mixture was the common property of the owners ; but, 
if they had been mixed by accident or by one owner 
without the consent of the other, they remained the 
property of their several owners, and, if the owners 
could not agree about a division, the Praetor would 
decide. This was called Commixtio — a mechanical 
mixture. 

The institution of private property did not Res extra 
extend to all the material objects of the universe. 

The atmosphere, for example, or the ocean , is monium. 
not susceptible pf the exclusive possession that 
lies at the foundation of proprietary rights. But 
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many thing* that were not the objects of owner- 
ship might bo partially appropriated, and rights 
falling short of ownership might be exercised 
over them. Such of these fights as the Praetors 
recognised they protected by Interdicts. 

Sen-shore. jRes communes were things whereof no one was 
owner, and that all men might use. Such were 
the air, running water, the sea, and the sea- 
shore. The sea-shore extended to the highest 
point reached by the waves in winter storms. 
The right of fishing in the sea belonged to all 
men. Any one could haul up his nets on the 
shore, or spread them cut to dry, or build a hut 
for himself. So long as the structure existed it 
was private property ; but when it fell into ruins 
the soil again became common. Every one had 
the right to prevent any construction on the 
-"' ore that would interfere with his access to the 
soa, ( or the beach; and so, where there was any 
risk of question, it was prudent to get.n the 
Praetor’s consent before proceeding to erection. 

l'nhlicae ^ CS J >u ^ cae in a sense, the properly of 
the Korean people, and the use of them was free 
to all. Tire State’s ownership was hardly more 
than supervision or jurisdiction: it was not such 
ownership ^as private persons possessed, and ns 
the State in self possessed, like private persons, 
in many res ' publicac of another kind, such as 
slaves, mines, ’ lands. The chief examples were 
public roads, harbours, and rivers, and the banks 
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of rivers. In Rome itself the roads were specially 

under the jurisdiction of the Curule Aediles. 

Every river that flowed in summer and winter 

was public. The banks also, measured to the 

highest point of the winter flood, could be used 

by the public, evon when they belonged to private 

proprietors, for the purpose of landing goods or 

making fast boats to the trees. The right of Fishing 
• • • • m Rivers 

fishing, like the right of navigation, was free 

to all. 

lies Uniuersitatis were such things belonging 
to a municipality or corporation as were free to 
the use of the public; for instance, race-courses 
and theatres. 

lies diuini juris consisted of three classes — Res 
sacrae, originally devoted formally by the 
Pontiffs under statutory authority to the gods 
above, as religious edifices and gifts; religiosae, 
devoted at one’s will, without any authority, to 
the djeified manes, the chief example being ground 
devoted to the reception of the dead ; sanctae, 
such as the walls of cities, so called because a 
capital penalty was fixed for those that violated 
them. 


Sect. II. — Personal Servitudes. 

Ownership, in the full sense of the term, con- Nature 
sists pi the most extensive rights to things — tudes. 
rights so numerous that they cannot be precisely 
limited — rights that endure for ever, and are the 
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subjects of unrestricted alienation. When- some 
portion of the rights of full ownership is given 
to a person other than the owner to he exercised 
by such person to the exclusion of the owner', 
such detached rights were called in Roman Law 
iura in re alien-a; for example, servitudes, 
emphyteusis, mortgage. If the rights of owner- 
ship are limited in duration — as an estate for 
life in land — there emerges a class that is 
differently described in different systems of law. 
In England a life interest is generally spoken of 
as limited ownership: in Home, a life-interest 
was regarded not as a form of ownership, but as 
the antithesis of ownership, ns a subtraction 
from the ownership or a burden upon it — in a 
word, a servitude ( seruitus ). The same term was 
applied not only to the indefinite use"of land — 
for example, the Roman usutfructus or estate for 
life— but to the class of rights strictly definite, 
as rights of way, which in- English Law are 
known as easements. The true distinction, is, as 
in English law, between indefinite rights (such 
as usufruct) and single or definite rights (such as 
a right to draw water, or a right to pour the 
rain-water from your house on to your neigh- 
bour’s land). The distinction made by Marcianus 
(D. 8.1.1.) between seruitutes personaruni and 
semi lutes rerum, and generally followed by 
modern commentators, is less satisfactory. The 
servitudes proper — the praedial servitudes 
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(semi* utt’s praediorum ) — were attached to the 
things (land or house) over which they were 
exercised and belonged to persons only as owners 
r it' adjoining land or an adjoining house; 
while usufruct and some similar interests were 
called personal servitudes ( seruitutes person- 
arum), as being attached to the person that 
exercised the right, without regard to his owning 
or not owning adjoining property. If, as some- 
times happened, a right that was ordinarily a 
praedial servitude (as the right of pasturing 
cattle) was given to a person not an adjoining 
owner, then it was not a praedial, but a per- 
sonal,., servitude (if not a right under a contract, 
as of letting on hire). In English Law ease- 
ments with profits a prendre (or rights of 
common) ’are comparable to praedial servitudes; 
when the same easements arc unconnected with 
land, they are said to be easements in gross. 

A* usufruct is the right of using and taking 
the fruits of something belonging to another. 
It was understood to be given for the life of the 
roceiver — the usufructuary— unless a shorter 
period was expressed; and then it was to bo re- 
stored to the owner in as good condition as when 
it was given, except for ordinary wear and tear* 
It might exist in land, houses, slaves, beasts, 
and .jn short everything except what is consumed 
by use — an exception obviously necessary because 
the thing had to be restored at the end ‘of tho 


Quasi- 

usufruct. 
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period of enjoyment. By a senatuseonsultum, 
howover, it was determined (perhaps within the 
half-century before Christ) that a legacy of 
things consumed by use (such as money, win*, 
oil, wheat, garments), by way of usufruct, should 
not be void. On the legatee’s giving security to 
return to the heirs of the testator on his death 
the articles so bequeathed, or to pay their value 
in money, they were given to him. Such a 
legacy was merely a loan without interest. As 
it bore a certain analogy to usufruct, it was 
called quasi-usufruct. 

The usufructuary of land became owner of the 
crops as soon as they were gathered ( pcirepti ), 
but not before. Consequently, if he died before 
that event, the crops belonged to the owner of 
the land. Generally speaking, but : *with one 
exception, the rights of an English tenant for 
life of land are the same as the rights of the 
usufructuary. An English /tenant may vork 
mines or quarries that have been opener?, but 
cannot open new mines or quarries. The 
usufructuary was free from this restriction. But 
he could not cut timber : trees that were dead or 
overthrown by the wind he could take to repair 
the house, but not usually for fuel ; and he could 
take branches to stake his vines, and he could 
lop poulards. 

The usufructuary of a housfc must not alter 
the character of the building. He must uot 
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divide 1 one room into two, or throw two into one, 
or turn a private dwelling-house into a shop. He 
was not allowed even to put a roof on bare walls. 

He could not put up a new building, unless 
required for strictly agricultural purposes; and 
he could not pull down any building, even one 
he had himself put up. Thus we learn where ! 

Coke got his idea that if the life-tenant put up a ; 
house, it was waste, and if he pulled it down l 
again, that was double waste. The usufructuary 
must always use the property, whatever it was, 
with the care of a bonus paterfamilias — the 
‘ highest diligence known to the law. 

In apeient times, usufruct was established by Creation 
surrender in court ( eessio in iure), a fictitious tiSotfon of 
suit, which may be compared with the obsolete Usufruct. 
Fines and’ Recoveries of English Law. It could 
not be created directly by mancipation, because 
it was incorporeal; but, when the thing was 
manoipated, the ’usufruct could be reserved 
( usufryctu deduc(o). In the time of Justinian, 
however, a usufruct was created either by legacy 
or by agreement and stipulation. The usufruct 
was extinguished if the usufruct and ownership 
merged in the same person; if the usufructuary 
neglected to exercise his right for the usual 
period of prescription; or if the thing perished, 
or it£ essential character was altered." The No 
usufructuary could not transfer his right so as to tran3fer ‘ 
make the transferee usufructuary in his J>laee; 
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but (under the Empire, if not earlier) be could 
allow another person (by gift, sale, lease, &c.) 
to enjoy bis right, in whole or in part, provided 
the transferee enjoyed it in his (the usufrufc- 
tuary’s) name and on his account. 

Daw*. XJse (us us) meant use without the fruits. Une 
that had the use of a farm could take only such 
vegetables, fruits, flowers, etc., as were required 
for his daily needs. He must not hinder the 
farm-work. He that had the use of a house 
could use it for himself and family — it was 
doubted if he could receive a guest ; and he could 
not transfer his right to another. Use was 
established or extinguished in the same ways as 
usufruct. 

Ilabitatio. Habitatio (the right of dwelling in a house) 
and operae seruorum (use of slaves’ services) were 
distinguished from usufruct or use by technicali- 
ties that need not be noticed here. 

1 v 

Sect. III. — Pbaediai, Sekvitudes. 

Nature of A praedial servitude is a definite right of 

Servitude, enjoyment of one man’s land by the owner of 
adjoining land. The land in favour of which 
the right is created is called praedium dominans ; 
the land subject to the right is called praedium 
seruiens. Servitudes were for the benefit of land 
in this 1 sense, that the necessities of the donrnant 
land constituted the measure of the enjoyment 
allowed. A right to lead water to a farm was 
' ( 
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restricted to the amount of water necessary for 
the use of that farm. So if the right was to 
take sand or lime from adjoining land, then no 
more could be taken than was wanted for the 
farm to which the right was attached. 

From the nature of servitude it followed that General 
an owner could not have a servitude over his 
own land ( Nulli res sua seruit). An owner, who, 
as such, is entitled to every possible use of hiB 
land, has no need of a right to one particular 
mode of enjoyment. 

• Again, the nature of the duty imposed by a Servitudes 
servitude on the owner of the servient land is ti™ or 8 Af- 
purely negative. Except in the case where a fi rmative - 
man’s walls or pillars were used to support 
another’s ■building ( seruitus oncris ferendi ) — 
where the agreement to support involved the 
duty to repair in case of need — a positive duty 
could* not be imposed. (Semi tut urn non ea 
naturc^cst ut aliquid faciat quis, sed ut aliquid 
patiatur aut non faciat.) When the duty laid 
upon the owner of the servient land was merely 
not to do ftion faciat ) something (as, not to shut 
out his neighbour’s light), the servitude was 
said to be negative-, if it consisted in forbear-' 
ance (patiatur), in permitting another to do what 
but f®r the servitude he would not be entitled to 
do (as, to allow* another to walk across one’s 
land), the servitude was said to he affirmative. 

\ 
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Servitudes Servitudes were subject to certain other rules 
perpetual. 0 | & technical character. Thus, it was said that 
all servitudes ought to be capable of enduring as 
long as the land to which they were attached; 
but exceptions were allowed, and a right of 
water even from an artificial reservoir might be 
Servitudes granted. Again, it was said that a servitude 
visible. was indivisible. Thus, if the owner of land 
dies, leaving several heirs, each heir is entitled 
to the enjoyment of the servitudes. But perhaps 
the most technical rule of all vas that there could 
Seruitus not be a servitude of a servitude. Thus, if 
seruiiutm. «jij^£ us ] ms a rigPt 0 £ leading water through two “ 

or three neighbouring farms, neither the owners 
of these farms nor any other neighbour can have 
a servitude of drawing water from the aqueduct. 
But, notwithstanding the rule, an agreement to 
permit them to draw water bound Titius, 
although it was not a servitude. 

Division Praedial servitudes were of two kinds, IPceal 
tudes. (iura rusticoruvi praedioruvi ) and Urban- (iu ra 
urbanorum praediorum, ). Rural servitudes affect 
chiefly or only the soil, and could exist if no 
houses were built; urban servitudes affect chiefly 
^or only houses and could not exist apart from 
houses. That is the correct distinction : for a 
right-of-way, which is a rural servitude, may 
exist in a town ; and a right to rest a beam or 
joist on a neighbour’s wall, which is an urban 
servitude, may exist in the country. So long, as 
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mancipation was in use, rural servitudes in Italy 
were res mancipi, and could be conveyed only by 
mancipatio or cessio in iure; but rural servitudes 
in« the provinces beyond Italy, and urban ser- 
vitudes in or out of Italy, were res nec mancipi. ■ 

Among rural servitudes, the most usual were Bights of 
— (1) Eights of way : iter, a right for a man to Wfty ' 
walk but not to drive a beast or a carriage; 
actus, the right to walk and drive a beast or a 
carriage; uia, more extensive, including the 
right to draw stones and wood and heavily laden 
waggons. (’2) Eights of water; as, the leading Bights of 
• of water through another’s land ( aquae ductus). WateT- 
Usually the water must be conveyed in pipes, 
although, if so arranged, stone channels might 
be used. In the absence of agreement, the 
quantity otf water to be taken was fixed by 
custom; but unless by special agreement or by 
custom the water could not be used for irriga- 
tion. t Aquae haustus is the right of drawing 
water ijrom a well or fountain on another man’s 
land. The right of taking cattle to water on 
another’s land was called pecoris ad aquam 
appulsus. Again, one might have the right to Other 
put cattle to pasture on the land of another El 8 hts - 
( ius pascendi), or to quarry for stones, or to dig * 
for sand or chalk, or to cut stakes for vines, and 
many similar rights. 

The principal urban servitudes included sup- Urban Ser- 
port to another’s building ( oneris ferendi ) j ; in- Tlt,n< ^ ea ' 
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selling beams (tigni immittendi) in the wall of 
another’s house for security, or for covering to a f 
walk along the wall ; the right to receive, or 
the right to discharge, the droppings of water 
from the tiles of a house ( still iridium ), or the 
rain water from a gutter ( fluvien ); the right 
against a neighbour to prevent an increase to 
the height of his house (altius non tollendi ); the 
right to prohibit any construction that would 
shut out light from a house or the general view 
(lie luminibut ofjiciatur, et ne piospcctui offendci- 
tur); the right of passing a sewer through 
another’s ground (ex aedificio eius in tintin ' 1 
aedificium). 

Creation A servitude, involving a burden upon the 
of Servi- fnvners hii, of land, could of course be created 
only by owners. An owner could c lrden his 
land with a servitude by agreement and stipula- 
tion; and such an agreement would be implied if 
the owner of the dominant-' land had enjoyed a 
servitude for the full period of prescription 
applicable to land. Again, by will an owner 
could impose the burden of a servitude upon any 
person to whom he bequeathed the land. Once 
established, a servitude continued until it was 
Extinction surrendered by agreement, or merged, when the 
tucks!'" person to whom a servitude was due became 
owner of the land upon which the servitude was 
imposed. In this ease, even* if the lands were 
afterwards separated, the servitude was mjt re- 
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stored? except by special agreement. If a person 
entitled to an affirmative servitude did not 
exorcise his right for the period of prescription, 
h0 lost it; so, if the person entitled to a negative 
servitude allowed that period to elapse after the 
owner of the servient land had violated the ser- 
vitude (as, for example, by shutting out liiB 
lights) without making any complaint, he in like 
manner lost his right also. 


Sect. IV. — Emphyteusis . 

' Emphyteusis is a grant of land for ever, or for Perpetual 
a long •period, on the condition that an annual Leases ‘ 
rent ( canon ) shall be paid to the grantor and his 
successors, and that, if the rent be not paid, the 
grant shall be forfeited. This tenure may be 
traced to the long or perpetual leases granted by 
the Homan State of lands taken in war. The 
rent given for such "(and was called vectiyal, and 
the laiiyl itself oyer veciigalis. The advantages 
of this perpetual lease were appreciated by cor- 
porations, ecclesiastical and municipal. A tenure 
that relieved the owners from all concern in the 
management of their lands and gave them in ^ 
exchange a perpetual right to rent seems to be 
specially .beneficial, or at any rate very con- 
venient, for corporate bodies. The same tenure 
was adopted by private individuals, under the 
nam£ of Emphyteusis. In the time of Gaius a 
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controversy was maintained as to whether 
Emphyteusis was a sale or a letting to hire of 
land. It resembled sale, inasmuch as it gave a 
right for ever to the land, but it differed from 
sale in that, instead of price, there was an 
annual payment of a sum down. It resembled 
hire in respect of the rent; it differed from hire 
in respect of the perpetual interest of the tenant. 
The Emperor Zeno terminated the discussion, by 
declaring that the incidents of Emphyteusis 
should be governed by the agreement of the 
parties, and in the absence of such agreement, 
that the total destruction of the land or 11011808" 
should terminate the tenure, but that for a 
partial loss the tenant should havo no claim to 
an abatement of the rent. 

The rights of the tenant ( emphyCcutn ) were 
almost unrestricted, except that he must not 
destroy the property so as to impair the security 
for the rent. He paid all the tax>. ,; , and lie? could 
be ejected from the land if for three years he 
failed to pay his rent or to produce the receipts for 
the public burdens. He could sell his right, but 
was bound to give notice to the owner of the sum 
offered to him, and the owner had the option of 
buying it at that amount. If the owner did not 
exorcise his right of pre-emption, the tenant 
could sell to any fit and proper person without 
the consent of the owner. Tht> owner was bound 

to admit the purchaser into possession, and., was 

A- 
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entitled to a fine (laudemium) not exceeding two 
per cent, of the purchase money for his trouble. 

Section Y. — Mortgage. 

The earliest mortgage of the Roman Law was Contrac- 
an actual conveyance by mancipatio, executed ■ 
by the borrower to the lender, upon an agree- 
ment ( contractus fiduciae ) that if the purchase- 
money were repaid by a day named, the lender 
would reconvey the property to the borrower. If 
by the day named the borrower had not paid off 
the loan, his property was entirely gone. But 
• that was not the worst. The borrower might be 
willing, to repay the money, but in the mean- 
time the lender might have sold the property, 
and the borrower could not follow it in the hands 
of the puithaser. This grave defect of the law 
it was sought to remedy by declaring the lender, 
under these circumstances, to be infamous. 
Clamant as these eyjls were, it required even a 
sharpen^ sting of injustice to goad the praetor 
into action. It would seem that, where the con- 
veyance was not made by mancipatio, even the 
solemn promise to return the property on repay- 
ment of the loan had no legal effect; and the 
lender could keep the property although its value 
might greatly exceed the loan, and refuse to 
accept repayment. At this point the praetor 
interfered, and issued an edict to the effect that, 
where a lender got possession of his debtor’s pro- 



86 


THE LAW OF PROPERTY. 


Pignus. 


][ l/JJU- 

theca. 


perty, lie should he compelled to give it* up ou 
the debtor making a tender of the loan. To tho 
borrower he gave for this purpose an actio 
pigneratilia, such an informal pledge being 
known as pignus. The object of the praetor was 
merely to redress a flagrant wrong and prevent 
an unjust creditor from taking advantage of a 
mere absence of formality to rob his debtor of liis 
property; but the result of his intervention was 
practically to endow the Roman law with a 
simpler and more convenient form of mortgage. 
The mere delivery of a thing was enough to give 
the creditor full security, while at the same time « 
the ownership remained with the debtor, and 
thus the creditor was disabled from fraudulently 
conveying the property. The creditor, not being 
owner, could not give a buyer the ownership that 
he himself did not possess. 

But the pignus, although a great improvement, 
fell short of the requirements of a satisfactory 
form of mortgage. The creditor did not obtain 
any security, unless the possession of the pro- 
perty was given to him. Thus, in order to obtain 
a loan, an owner was subject to the great incon- 
venience of parting with the possession of his 
property. In some cases, where a security was 
desiderated, this condition could not be complied 
with. Thus when a landlord let a holding to a 
tenant for the usual period '-of five years, he 
naturally desired to have a special claim on, the 
0 
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slock aiul implements' of the farmer as a security' 
for liis rent. But as it was essential that tlieso 
things slioukl remain in the possession of the 
farmer, the landlord was disabled from enjoying 
the security of a piynux. Some time before 
Cicero, a praetor of the name of Seruius intro- Actio 
duced an action by which he gave the landlord ^ enciana ' 
of a farm a right to take possession of the stock 
of his tenant for rent due, when the tenant had 
agreed that the stock should be a security for 
the rent. The name given to such a security — 
hypotheca — points to the Greek origin of this 
• contrivance. It was not long, however, before 
the advantages of such a security were appre- 
ciated in other cases, and at length the action 
introduced by Seruius was extended, under the 
name of (pitusi-Seruiana, to all cases where an 
owner retained possession but agrefed that his 
property should be a security for a debt. Thus 
in the* result, a merg agreement, which need not 
even bt^ in writing — and without any transfer of 
possession to the mortgagee — enabled an owner to 
borrow money and give ample security to the 
creditor without subjecting himself to any incon- 
venience. Practically in the later law no dis- 
tinction (beyond the difference of form) was* 
made between pignvs and hypotheca. 

If Q the mortgagee was not in possession, lie Power ol 
could sue for tlie.»property in the hands of any Sale ‘ 
person possessing it. He could then exercise the 
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power of sale, which was an inherent” right 
of the mortgagee. Under Justinian, if the 
parties had agreed as to the manner, time, 
etc., of the sale, their agreement was to he 
observed ; if not, the creditor must give the debtor 
formal notice of his intention to sell; and there- 
after two years must elapse before the sale could 
be made. If the creditor sold, he must hand 
over the surplus, after paying himself, to the 
debtor. Justinian allowed foreclosure only when 
the creditor was unable to find a buyer at an 
adequate price. But the debtor must have due 
notice, and if within a specified time he did not 
pay, the creditor obtained the ownership on 
petition to the emperor. Even then a debtor was 
allowed two years’ grace; but if he did not pay 
all principal and interest within that time, his 
claim was absolutely foreclosed [plcnissi me 
habeat rem creditor idem (pie dominus iam in- 
Tcuocahdem factum). 

If the same thing were mortgaged to several 
persons, and the property wms not sufficient to 
pay them all, the question of preference or 
priority arose. Except in the case of a small 
'■number of privileged mortgages, the question of 
priority was determined by two principal rules. 
First, a mortgage made by a public deed,, that 
is a deed prepared by a notary ( tabellio ), and 
sealed- in the presence of witnesses, or even by a 
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private writing signed by three witnesses, was 
preferred to an earlier mortgage not executed 
with these solemnities. Secondly, mortgages 
unwritten, or, though written, unattested by 
witnesses, took effect according to jiriority of 
time. When the same thing was hypothecated 
at different times to different persons, he that has 
the first hypothec excludes all others; in like 
manner, the second excludes the third, and the 
third the fourth. But at what moment does 
a hypothec take effect? When possession is 
obtained, or, if the debt is future or conditional, 

» when the sum becomes due? These times were 
immaterial; priority was determined by the date 
when the agreement of mortgage was made. 

Usually no hypothec existed except by agree- Implied 
ment; but nil some cases the law set up an implied g aR es. 
mortgage. Tlius at Borne the landlord of a 
dwelling-house had an hypothec, in the absence 
of express agreement, over the furniture (invccta 
et illatu, /.(■., whatever was brought for personal 
use by the tenant) in the house hired from him, 
as security for the rent, and for other claims he 
might have under the tenancy. Justinian ex- 
tended this law to the provinces. In the case of 
farms the landlord had an implied hypothec over* 
the crops from the moment they were gathered; 
but fye had no hypothec over the agricultural 
implements, cattle, or slaves, or household furni- 
ture, except by special agreement. 
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1‘recarium was holding land or a moveable at 
the will of the grantor.' This tenure has a cer- 
tain historical interest. The tenant, although 
his interest was so slight, had possessory rights 
protected by interdicts (“ Roman Law,” pp. 
411 — 412 ). 
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CHAPTER IV. 

THE LAW OF OBLIGATIONS. 

Sect. I. — General Principles of tub Law of 
Contract. 

To determine the true place of contract in a Convey- 
• proper classification of law, it is necessary to t^gufshed 
apprehend, in the first instance, the difference from Con- 
between Conveyance and Contract. Conveyance 
i.s tlio transfer of ownership or of rights partaking 
of the nature of ownership (rights in rein ) ; con- 
tract creates obligations or rights in personam . 

A right in rein is a right availing against all men Rights in 
generally, and is a night to forbearances; a right 
in personam is a right availing against a specified 
individual or specified individuals, and is a right 
. oither to acts or to forbearances. The right of a 
master over his slave is a right in rein; it is a 
right against all men that they shall forbear 
from depriving the master of the possession or* 
services of his slave. The right of a patron to 
maintenance from his freedman is a right in per- 
sonam; it is a right against the freedman alone, 
and a it is a right to an act or service. Ownership, 
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again, is an aggregate of rights in Tori'. An 
owner has a right as against all men generally 
that they shall not deprive him of the possession 
or use of the thing belonging to him. Contract 
is the antithesis of ownership. It creates duties 
binding the promisor or promisors, and no other 
persons; and those duties are generally to render 
services, and not merely to exercise forbearances. 
“ The essence of an obligatio,” says the jurist 
Paulus, “ does not consist in this, that it makes 
a thing ours, or a servitude ours (ius in rem), 
but that it binds another to give something to us 
or to do something for us (ius in personam).” 

Bight and duty are correlative terms. A cannot 
have a right unless B or C owes a duty to him. 
Partly from the circumstance that ius had other 
meanings besides “a right,” and that no other 
Latin term conveniently renders that idea, and 
partly from the fact that the forms of actions 
were framed upon an allegation of duty, the 
Boman jurists did not speak of rights in per- 
sonam, but of the correlative obligatio. An 
obligation was defined to be the legal bond that 
ties us down to do something according to law 
(Obligatio est ivris vinculum, quo necessitate 
adstnngimur alicuivs soluemlae rei, secundum 
nostrae ciuitatis iura). 

Rights in personam (and consequently ohliga- 
tiones) fall into two classes. ^Either they arise 
from "the consent of the parties, or they „,are 
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created by law, irrespective of the consent of the 
parties. The first are contracts; the second are 
quasi-contracts. The duties of a tutor to a pupil 
da not arise from any contract between the tutor 
and the pupil, but they belong to the category of 
“ obligatio,” and are said to arise quasi ex con- 
tractu. By the Boman jurists, delicts also are Deliots. 
placed as a species of “obligatio ” alongside con- 
tract and quasi-contract. It is true that a person 
committing a delict is under an obligation to 
compensate the injured party; and thus, if we 
look merely to superficial logical characteristics, 
a delict may bo classed with obligations. But 
the true nature of delict, as I have elsewhere 
shown (“Boman Law,” p. 135), is very different : 
a delict is a violation of a right in ran, and 
ought, in Consistency, to be considered under its 
proper head of rights in rem. 

A contract, then, arises from the agreement of Proposal 
the parties; but what is “an agreement”? An 
agreement involves two elements, a proposal and 
an acceptance. A person makes a proposal when 
he signifies to another his willingness to do or 
not to do something, with a view to obtaining the 
assent of that other to such an act or forbearance. 

The proposal is said to be accepted when the 
person to whom the proposal is made signifies his 
assenj thereto. In the chief contract of the 
Boman Law, the stipulatio, the proposal was 
mac^e not by the promisor but by the promisee. 
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“Will you give me 100 aitrei? ” “I will.” 
Here the question is put by the creditor, and the 
debtor accepts the proposal by his answer. In 
order to make a valid agreement, it is necessary 
that the answer should agree with the terms of 
the question ; in other words, that the proposal 
made should be accepted, and not something else. 
Thus, if the proposal is unconditional and the 
acceptance conditional, or vice versa, there is no 
agreement. So if the proposal is for something 
to be done on a future day, and the acceptance is 
for a different day, there is no agreement. So 
again, if the stipulator asks, “ Will you give me 
Sticlius or Paniphilus ? ” and the answer is, “I 
will give Sticlius, ” there is no agreement, 
boeause the projiosal is disjunctive and the 
acceptance is not. " 

Conucntio is the assent of parties, but not of itself a 
contract. 

Contractus is a conucntio to which the law attaches a 
iuiis vinculum (or causa c iuilis). 

I'uctum or pact in is an agreement not clothed with an 
action, but available by way of defence to an action. In 
later times certain pacts (pacta legitima, pacta praetoria) 
were enforced by action, and nevertheless did not obtain 
the name of contractus. 

° VoUic.itatio is a proposal merely; for example, a vow. 

Ciuilis obiigatio rests on statute or on custom. 

Honoraria . obiigatio is established by the Prnetor in 
the exercise of his jurisdiction. 

Naturalis obiigatio cannot be enforced by action, but 
may be used by way of defence or set-oil, and will support 
a mortgage or suretyship. 
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Tlie* main, points common to all contracts may 
l)c considered under the following- heads: — 

I. Consent — Error. 

® II. Time, Place, Condition. 

III. Force, Fraud, and Bad Consideration. 

IV'. Illegal Promises. 

V'. Incapacity to Contract. 

VI. Agency. 

I. Consent — Erhor. — The parties lo a con- Essential 
tract are said to consent when they agree upon 
the same thing in the some sense. Their inten- 
tions can lie expressed only through the medium 
j of language, and this medium is a source of error. 

Error is essential (error in cor pore) when it is 
such as prevents any agreement from being made; 
it is non-essential (error in materia or substantia) 
when it (Vies not prevent an agreement from 
arising, but may give a right to one of the parties 
to withdraw from the contract. Essential error 
is suijji as prevents the contracting parties from 
agreeing upon the same thing in the same sense. 

This may occur in three wavs : in the corpus, or 
thing promised; in the nature of the obligation; 
or in the person of a party. Thus : 

(1) I may intend to sell you one slave, you to buy 
another — as, if I sold Stichus, and you intended to buy* 
Pamphilus, whom you misnamed Stichus. If both had 
meant the same thing, although they knew it by different 
names^ the contract would have been good. (2) I intend 
to let you a farm ; ypu think you are buying it. Here 
again, as the understanding affects the nature pf the 
rights created, the error is fatal, and there is no con- 
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tract. (3) I intend to lend money to Cornelius , Aulus, 
falsely representing himself to be Cornelius, gets the 
money. Here again there is no contract of loan, as I 
did not intend to bind myself to Aulus ; and Aulus may 
be proceeded against for theft. J 

Iii all other eases error was non-essential, and 
the general rule was that non-essential error did 
not vitiate the contract. The subject is not free 
from difficulty. Savigny, who examined the 
cases very minutely, arrived at the conclusion 
that in sale even non-essential error vitiated the 
contract where the difference between the thing 
bought and the thing that the purchaser intended , 
to buy was such as to put the one into a different 
category of merchandise from the other. Thus, 
if I buy a ring, thinking it to be gold when it 
is copper, or silver when it is lead, the contract 
is void. Again, if I buy wine, and what is sold 
is vinegar, or I buy a female slave, and a male 
slave is sold, or vice versa, the contract is void. 

II. Time. — When an agreement was made to 
pay money or to do anything on a particular day, 
performance could not be demanded before that 
day ; and not even on that day, because the whole 
of the day must be allowed the debtor for pay- 
ment at his discretion. So if the payment is to 
be made in a given year or month, the whole of 
the year or month must elapse before an action 
can be brought. If the contract is to be per- 
formed within a limited time — say, to build a 



THE LAW OF CONTRACT. 


97 


house in two years — the question arose whether 
an action could be brought before the whole 
period had expired, if so much time had elapsed 
thit it was impossible the works could be con- 
structed within the time. Upon this question 
the jurists were hopelessly divided, but the pre- 
ponderance of authority seems to favour the view 
that in such a case the whole time must elapse 
before an action could be safely brought for 
breach of contract. If no time was named in the 
agreement, jnoney promised became due at once; 
and other promises must be performed within a 
J reasonable time. 

I’l/AC K. — If a promise is made to pay at Place of 
Ephesus, the debtor could not be sued in Home, 
without allowing for any advantage he might 
have in paying at Ephesus. Generally speak- 
ing, if a debtor promised to pay or do something 
at a particular place, the creditor could not 
demaifd performance} elsewhere; but the Praetor 
had a discretion to allow the creditor to do so, 
taking care that the debtor was not put to a dis- 
advantage. If nothing was said in the contract 
as to the place of performance, frequently that 
was determined by the nature of the promise. A A 
promise to deliver a farm must be performed at 
the farm; a promise to repair a house must be 
performed where the house is. When that indica- 
tion was wanting, J the general rule was that the 
creditor could demand performance in the place 



98 


TEE LAW OF OBLIGATIONS. 


where he could sue — that is, within the jurisdic- 
tion to which the defendant was subject. This 
* rule was subject to a certain qualification. A 
defendant was not obliged to carry a moveable 
from the place where it happened to be at the 
time fixed for delivery, except at the risk and 
cost of the plaintiff, unless lie had purposely 
caused the moveable to be kept in an inconvenient 
place. 

Condition Conditiox. — A condition exists when the per- 

defined. f orniance 0 f a promise is made to depend upon 
an event future and uncertain. If the event is 
past or present, the obligation is not suspended at' J 
all, but either at once takes effect, or is wholly 
nugatory. If a stipulation is made, “ Do you 
undertake to give it if Titius was consul, or if 
Maevius is alive? ” and neither of these is so, the 
stipulation is not valid; but if they are so, it is 
valid at once. But when an obligation depends 
on an event future and uncertain, it remains to bo 
seen whether the event does or does no-t happen 
before the obligation can arise. The event must 
be uncertain as well as future. A promise to pay 
money on the death of Titius is a promise that 
, one day will certainly have to be performed, but 
the day itself is uncertain. Consequently, such 
a promise was construed as a certain promise to 
pay, as an existing obligation, only the time for 
performance being uncertain . 1 The jurists called 
this mcertus die as distinguished from conditio. 
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A notable distinction was drawn between the inception Dies cedit 
of the obligation and the time for performance. When — - uenit. 
an obligation begins to exist, it was said dies cedit; 
when performance may be demanded, it was said dies 
uenit. If I agree to give a sum to Maevius, at one and 
the same moment the debt exists (dies cedit) and pay- 
ment may be demanded ( dies uenit) If I agree to pay 
Maevius a sum of money a year hence, then at once the 
debt exists (dies cedit), but payment cannot be demanded 
before the end of the year (dies non uenit). If I agree 
to pay a sum to Maevius if the ship “Flora” arrives 
from Carthage, then until that event happens there is no 
obligation (dies non cedit ) ; but when the event happens, 
at once the obligation exists, and performance may be 
demanded (both dies cedit and dies uenit). 

In tlie Homan Law a somewhat arbitrary line Condi- 
was drawn between conditions in contracts and Con tracts 
conditions in legacies or wills. Although in 
conditional contract the obligation did not exist 
until the condition was fulfilled, yet, even if the 
creditor died before the event, his heir got the 
benefit of the contract if the event afterwards 
occurred. A conditional promise gave rise to a 
hope only (tan turn spes) that there would be a 
debt, and that hope was transmitted by the 
creditor to his heir if he died before the event 
happened. Hut if a legacy or an inheritance 
were given conditionally, and the legatee or the^ 
heir died before the event happened, he trans- 
mitted nothing to his heir. Again, if the event Illegal 
upon« which a promise was made to depend was^g 1 " 
one that could ndt or ought not to occur (r.e., 
wasoimpossible or illegal), then^the contract was 
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held to be altogether null and void. 13ut in the 
case of a will, if a legacy or an inheritance were 
left subject to an illegal or impossible condition, 
the legacy or inheritance was held to be validly 
given, and the condition was simply wholly dis- 
regarded. “ If I touch the sky with my finger,” 
is a condition physically impossible ; “ If you kill 
Titius, I will give you 100 avrci,” is a condition 
illegal. 


III. — Force, Fraud, and Had Xonsidera- 
yj s . tiost. — Force (uis) is when a promise is made in 

consequence of the actual exercise of superior 
Metus. force. Intimidation (metus) is a threat of such 
present immediate evil as would shake the con- 
stancy of a man of ordinary firmness. Whether 
the force or intimidation was applied by the party 
benefiting by the promise, or by a third party, 
the contract was equally void. The effect of 
Dolus. fraud (dolus) was somewhat different. ]‘f the 
fraud was perpetrated by a person not a party to 
the contract, the contract was valid, and the 
remedy of the debtor was by an action on fraud 
against the person that had deceived him. Fraud 
is a term that may be described and illustrated, 
but hardly defined. In the widest sense, fraud 
(dolus) means every act or default that, is against 
good conscience. It occurs chiefly in two forms, 
either the representation as a fact of something 
that the person piaking the representation Aloes 
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not believe to be a fact (suygestio falsi), or the 
intentional concealment of a fact by one having 
knowledge or belief of the fact (suppressio ueri). 

J 

Illustrations. 

Titius sells a female slave to Gaius, holding out that 
she had not borne children, when she had. Titius must 
submit to a reduction of the price, or to have the slave 
returned. 

Maevins sells a house in Home without informing the 
buyer that it is liable to a rate for an aqueduct. 
Maevius mnsj submit to a reduction of the price. 

Gaius sells his slave Stichus on account of his habit of 
t stealing, and does not inform the buyer of the character 
of Stichus. Gaius must pay the loss caused by the 
slave’s thefts. Indeed, he may be sued for damages even 
hefore Stichus has stolen anything. 

Julius, in treaty for the purchase of a farm, went out 
with the owijer to see it. After the visit, and before the 
treaty was concluded, a number of trees were blown down 
by the wind. Julius cannot claim the trees as buyer, 
because they were severed from the land before the date 
of thereon tract ; but if the owner knew, and Julius did 
not, that the trees had been blown down, the owner must 
nllow the value of the trees to be deducted from the 
contract price. 

A vendor, knowing that the land is burdened with a 
servitude, says nothing about it, but makes a clause in 
the agreement that ho will not be answerable for any 
servitude to which it may turn out that the land is^ 
subject. He may nevertheless be sued for the suppressio 
vert. 

Titius sells an ox to Gaius. The ox suffers from a 
contagious disorder that affects and destroys all the 
cattle of Gaius. If Titius knew that the ox was diseased, 
he must pay the value of all the cattle of Gaius;. if he 
did Hot know, then the price of the»x is to be reduced 
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to the sum Gaius would have given for it if lie had 
known it was diseased. 

Bad Con- Although the Roman Law did not generalise 

sidemtion. doctrine of valuable consideration, which lies 
at the root of the English law of contract, yet if 
a promise' were made for an illegal consideration 
(iniusta or turpis causa) it could not he enforced. 
Again, where a promise was made for an intended 
consideration and the consideration failed, there 
was no obligation. Thus, if I gave a written 
promise to pay 100 aurei at the end of six months 
in consideration of a sum intended to be lent to 
me, and no money ever was lent, the promise 
could not be enforced. The agreement was said 
to be sine causa. 

IY. Impossible and Illegal Promises. — 
Impossihilium nulla obligatio est. A person may 
Legal undertake to do what he cannot perform. That 
t>m?y SSi ]s 110 1 impossibility within r the meaning of the 
maxim. A thing is impossible, within the mean- 
ing of the maxim, when it is something that no 
human being can do. If I sell a man that I 
suppose to be my slave, whereas he is really free, 
i»fhe contract is one that cannot bo carried out. 
Again, if I agree to buy what is really, without 
my knowledge, my own, the contract is manifestly 
nugatory. Equally so a contract treating as 
private property something that is not capable of 
being so dealt \^ith (as a church, or grave, or 
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theatre' or forum belonging to the public) is 
void. Such contracts are invalid even if after- 
wards the things dealt with become private pro- 
petty and capable of being bought and sold. A 
sale of a freeman as a slave is not made valid 
even if the freeman should afterwards be reduced 
to slavery. But in such agreements an important 
distinction is to be observed. The impossibility 
of performing the contract may be known to both 
parties to the contract, or onty to one of them. 

If a person,, knowing that he could not perform 
his promise, sold a public thing or a freeman to a 
* buyer ignorant of the impossibility, an action for 
breach of contract, on the ground of deceit, could 
be successfully maintained against the vendor. 

The measure of damages was the loss sustained in 
consequence of the false representation. 

Again, a contract was void if it contravened Illegality, 
some statute, or public morality, or public policy. 

A contract to steal, qr to commit sacrilege, or to 
hurt or injure anyone, was void. In the Digest 
many instances exhibiting the Roman notions of 
public policy will be found. One alone may be 
given as an example — the pedum de quota litis. 

This meant an agreement whereby a person 
undertook to conduct a lawsuit for another, re- 
ceiving a definite share of the proceeds. This 
was ypid'; but an agreement to support litigation 
by a loan for interest was valid. 
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V. Incapacity. — The presumption Inat an 
agreement freely entered into is for the benefit, 
of the parties entirely fails when one of the 
parties is, by reason of disease or immaturity of 
mind, incapable of properly judging his own 
interests. A madman, accordingly, could not 
bind himself, except during a lucid interval. The 
case of infants and minors has been already 
considered (pp. 50, 51). 

But, in addition to these grounds of incapacity, 
which occur in all systems of law, the domestic 
institutions of the Homans gave rise to special 
disabilities. Thus slaves, who had no locus standi 
in a Homan court, and who had no property, 
could not make contracts for themselves. An 
agreement made by a slave, so far as regards him- 
self, could not have any higher validity than a 
mere naturalis obligatio, upon which lie could 
neither sue nor be sued. But that broad rule of 
law requires qualification. To the extent to 
which a slave, by the indulgence of his master, 
could have property, he had a capacity to con- 
tract, and to bind that property in the hands of 
his master. To the extent of his pentliuvi a 
slave could bind himself where a freeman could 

ii 

' do so, and his master was liable to an action 

(actio de peculio) to enforce payment. The 

master had a right first to deduct all claijps he 

had against his slave, unless indeed the peculium 

was employed by the slave, with the knowledge 
r 1 
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of his master, in trade; in wliieli case the master 
ranked merely as a creditor along with the other 
creditors of the slave {actio tribuioria). The 
mhster, again, was not liable if the slave, with- 
out valuable consideration, undertook to answer 
for the debt of another. 

Persons under the power of a paterfamilias 
were subject to similar, but not identical, dis- 
abilities. So far as they had separate property, 
they could bind themselves by contract. If over Fitii- 
puberty, thgy could be sued personally upon their f amihas - 
contracts; but they could not sue their debtors, 

‘ inasmuch as the benefit, although not the burden, 
of their contracts accrued to their paterfamilias. 

VI. Agkncy. — An all-pervading, all-important Agency 
conception* of modern law is Agency or Itepre- t 0 Early 
sentation, by which the power of creating legal rjaw - 
obligations can be. almost indefinitely multiplied. 

The (duly Human Law admitted agency in not a 
single department, neither in lawsuits, nor in 
the conveyance of property, nor in the making 
of contracts: the actual person that intervened 
in a legal act could benefit, by it, and no other. 

This is to be connected with the strict Formalism . 
of the old law. Every legal act involved elabo- 
rate ceremonies, and possessed in the eyes of the 
Romans a species of sacramental efficacy. It 
appears to have been absolutely inconceivable 
to th,em that the benefit of tlies^e forms could be 
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given to a person that liatl not recited the solemn 
words, nor partaken in their ceremonies. 

A perfect type of agency implies three things : 
(1) that the authority of the agent is derived 
from the consent of the principal; (2) that the 
agent can neither sue nor he sued in respect of 
the contracts he makes on behalf of his principal ; 
and (3) that the principal alone can sue or be 
sued. Agency rests upon the authority given by 
the principal, and it is more or less imperfect, 
unless the agent is wholly irresponsible, and the 
principal alone can sue and be sued. The agent 
does his work most completely when, ns soon as " 
the transaction is complete, he drops out of view, 
and the principal and the third party are brought 
face to face. 

The old law, although it recognised no repre- 
sentation of one free man by another, possessed 
in the ancient constitution of the family no con- 
temptible substitute. Slaves, sons, and others 
under the power of a paterfamilias could acquire 
for him, or rather they could acquire only for 
him and not for themselves. This was not 
agency — for the slave could acquire for the 
master not merely without his consent, but in 
opposition to his express command — but so far 
it served practically the same purpose as agency. 
The slave, hoV vever » could not subject his master 
to any burdens. ’ s - “ Our slaves tan better our con- 
dition, but cannof - make it worse.” Thus, the 
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slave could act only in unilateral engagements : 
lie could not buy or sell, or make any other con- 
tract involving reciprocal duties between the 
pafties. This defect, however, was remedied by 
the Praetor, who gave an action ( actio quod 
iussu) against the paterfamilias where, by his 
express authority (iussu), the son or slave had 
made a contract with a third party. He even Slaves as 
went further, and gave an action against the ARents ' 
paterfamilias when, without express authority, 
the son or $lave had made a contract for the 
benefit of the master’s property ( actio de in rem 
3 uerso ). This included all necessary or beneficial 
expenditure; such as cultivating the master’s 
land, repairing his house, clothing slaves, or 
paying the master’s debts. The ratification of 
the paterfamilias was not necessary; for the son 
or slave had, in virtue of the Praetorian action, 
an implied authority to make contracts for the 
benefit’ of liis estate ( The result, therefore, of 
the old principle of the civil law, eked out by the 
Praetor’s actions, was, that sons or slaves under 
the power of a paterfamilias could act as agents 
for him, though not for any other person. 

In two instances ■where the necessities of com- Agency 

jt Ship 

merce made themselves felt, an approach was captain, 
made to agency in the case of free persons as 
well as of slaves and others in potestate. (1) The 
owner or chartered of a vessel ( excrcitor ) was 
bound by all contracts made by the captain of 
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the aliip relating to the ship, its seaworthiness, 
and freight. The authority of the captain went 
to that extent, unless it were limited by his in- 
structions. The captain was personally liable 
upon his contracts, as well as the owner, and 
in this respect did not enjoy the immunity of a 
true agent. Again, the owner could not sue the 
third parties directly j he had no direct remedy, 
oxcejit against his own agent ; and thus his rights 
Shopmen fell short- of those of a true principal. (2) A 
ns Agents. Kervan f. or manager of a shop or business 

( institor ) could bind his principal by all contracts 
made in relation to the business. Here again, ' 
however, the servant or manager was himself 
liable personally for his contracts; and as a 
general rule, the principal could not sue the 
debtors of his manager, but could only require 
his manager to transfer his rights of action. In 
extreme cases, however, where it was necessary 
to avoid loss, the principal could, by leave “of the 
Praetor, sue third parties directly. In u few 
cases, not strictly falling within the description 
of t Ire actio institoria, a principal was allowed to 
sue directly persons who had made contracts with 
^ his agents. But beyond that the Homan Law 
did not go in establishing a law of agency for con- 
Savigny’s tracts. Savigny, whose opinion carries deservedly 
great weight, is of a different opinion. He thinks 
that in the later law agency was universally ad- 
mitted in non-fojmal contracts. The arguments 
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that seom to me fatal to this view are discussed 
at length in “Roman Law” (pp. 621 — 2). 


•Sect. II. — Classification of Contjiacts. 


Contracts are divided in the Institutes of Gains 
and of Justinian into four classes, according to 
the manner in which they are made: (1) by acts 
(re ) ; (2) by words (iterbis ) ; (3) by writing 
( litteris ) ; and (4) by consent. This division is 
faulty; it is not quite accurate, and it does not 
divide the (desses according to their most im- 
portant characters. To prevent mistakes, it will 
J be convenient to place in parallel columns the 
contracts as arranged in the Institutes, and in 
the order here followed. Those enclosed in 


brackets were obsolete in the time of Justinian. 


In the Institutes. 

A. Contracts re. 

1. Mutuum. 

2. Gommodatuni. 

3. Depositum. 

4. Pignus. 

B. Contracts ucrbis. 

1. Stipulatio. 

C. Contracts litteris. 

1. [Expensilatio]. 

2. [Chirographa]. 

3. [Syngraphae]. 

D. Contracts consensu. 

1. Sale. 

2. Hire. > 

3. Partnership. 

4. "’Mandate. 


Rearrangement. 

A. Formal Contracts. 

1. [Noxum]. 

2. Stipulatio. 

3. [Expensilatio]. 

4. [Chirographa]. 

5. [Syngraphae]. 

B. Contracts based on Part 

Performance. 

1. Mutuum. 

2. Commodatum. 

3. Deposit. 

4. Mandate. 

C. Contracts for valuable 

consideration. 

1. Sale. 

2. Hire. 

3. Partnership. 
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The principles upon which this re-arrangement 
is made, and the historical relations of the 
several contracts, are considered at length else- 
where (“Roman Law,” p. 524, sq.). For the 
English student it is necessary to be on his guard 
against being misled by the Roman arrangement 
to overlook the analogies, more important than 
the differences, between the English and the 
Roman Law. At first blush, no two systems can 
appear more at variance. The English Law does 
not enforce gratuitous promises, or,, in technical 
language, promises made without valuable con- 
sideration. The exception is the Formal con- 
tract of the English Law — the Deed, by which is 
meant a writing sealed and delivered. Thus a 
contract, to be binding, must in England be made 
1 by deed, or else be supported by a valuable con- 
sideration. But the very idea of “ valuable 
consideration ” seems at first sight wholly want- 
ing in Roman Law. It* does not appear in 
Justinian's classification, and, in truth, although 
in some cases a valuable consideration was essen- 
tial to a contract, yet the Romans did not 
perceive the fact, or at any rate did not lay stress 
on it, and thus fell short of a generalisation that 
would have assisted them marvellously to clear 
up the confusion that darkens their system of 
contract. The Romans started, we need scarcely 
with our present knowledge' hesitate to affirm, 
with only formal contracts; that is, contracts in 
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which the legal validity of the promise depended 
upon the observance of certain forms and cere- 
monies. Formalism ruled in contract as in every Formal- 
otfier, department of Roman Law. But the pro- 18m ' ' 
gross of Roman Jurisprudence depended upon, 
the skill with which the jurists were able to 
liberate transactions from the trammels of form. 

The chief direction taken by their beneficent Part Per- 
industry was to lay hold of the principle known ,ormanoe - 
to English Equity by the name of Part Perform- 
ance. ■ Where the law requires a certain form to 
be observed, and an agreement is made by parties 
J without regard to that form, courts of law would 
not feel called upon to aid their negligence. But 
if one of the parties, on the faith of the agree-’ 
ment, has done all that he undertook to do, the 
other party cannot, without something very like 
fraud, accept such performance and yet refuse to 
carry out his part of the agreement. This idea, 
applied at first in® a few glaring instances 
[mutuum, commodatum, deposit uni, -pignut), was 
ultimately adopted in the widest generality; and 
it was laid down that where in a bilateral agree- 
ment one of the parties had performed what he had 
undertaken, the other party could be compelled } 
also to perform his part by an actio in factum 
praescriptis uerbis. Such contracts, having no 
special name, were said to be Innominate. Theyinnomi- 
are comprehended in the well-known formula of contracts. 
Paulns. “Either,” he says, “ T, give something 
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to you in order that you may give something to 
me, or I give something to you in order that you 
may do something for me; or I do something for 
you in order that you may give something to itie, 
or I do something for you that you may do some- 
thing for me ” (Do iibi ut det; do ut facia ; facio 
vt des; facio ut facias). 

Valuable "When this result was attained, the Soman Law 
tioiu' 1 ' 6 ™' had achieved a great advance, but it still fell 
short of the English Law ; for unless one of the 
parties had actually performed his engagements, 
the contract could not he enforced at the instance 
of either. In the case of sale, hire, and partner- J 
ship, a valuable consideration was of the essence, 
of the contract. 

I'ucts. At this point, strictly speaking, the contracts 
of the Itoman Law are ended. There remains to 
be noticed the class of Pacts. The ltomuns were, 
fortunate, in the possession of two words that 
sliaiflv distinguished agreements enforceable by 
law ( con . L 'actus ) from agreements that did not 
support :1C i 011s (pacta). But in two instances 
the Praetois an( ^ } u | wo others certain Emperors, 
gave actions 1 en f oroe p ac t s . Those introduced 
Facta v by, the Praetoi ' !)nc f a p rae tnria) were hy path era, 
Fraetoria. alr gady conside^ ^ 87)> flnd fhp pactvm de 

constituto, to 'hereafter explained (p. 149). 
Theodosius and >i eutinianUB ( A . D . 428 ) enacted 
that a mere agieem ^ ^ g.{ ve a dowry should be 
LegUima. binding w ithoutany Thus henceforth 
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tlie pactum de constituenda dote supported an 
action. Again, Justinian sanctioned the greatest 
change of all — that a mere promise to give with- 
out any consideration ( pactum donationis) should 
be enforceable by action. This decision, so 
strangely at variance with the traditions of 
Roman law and the principles of general juris- 
prudence, was dictated by the growing desire of 
the clergy to encourage gifts to religious persons 
or for pious uses. These imperial pacts were 
called pacta \egitiina. 

Except in those four instances, the term pac- Nudum 
Hum was strictly applied to an agreement not Paclum - 
enforceable by action. But from an early period 
the Praetors allowed such agreements to be used 
by way of defence ( Nuda pactio obligationcm non 
pant, sed parit exceptioncm). In English text- 
books this maxim is often quoted, but in an 
entirely different sense. In English Law, nuda 
pactio means an agreement not supported by 
valuable consideration, an idea that, as we have 
seen, the Romans did not attain to or did not 
utilise. 

An agreement that could not be enforced by Naturalh 
action, if it was recognised by law for any pur- obl j9 atio - 
pose, created a naturalis obligatio. No action 
could be maintained upon a mere natural obliga- 
tion; but it was available by way of defence or 
set off; if it was ^voluntarily performed, the 

debtor .could not demand back hi«j money on the 

% 

8 


it. i,. 
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ground that it was not due and was paid by mis- 
take. Again, if a person became surety for a 
naturalis debitor, he could be sued as surety, 
although the principal debtor could not be sued. 

A naturalis obligatio also was sufficient to support 
a mortgage; and it could be the foundation of 
the novation of a contract. 

Sect. III. — Form.-.i, Contracts. 

The form of mancipatio, so extensively em- 
ployed in the transfer of proprietary rights, was i 
in certain cases, under the name of Ne.rum, 
employed as a mode of creating contractual 
obligations. In what cases it was used we do not 
certainly know: it applied undoubtedly to things 
that were dealt with by weight or by number, if 
the weight or the number was definite; and some 
jurists thought it applied to things that were _. 
dealt with by measure. In any case, it seems to 
have been narrow in its 1 application. ’It was 
obsolete long before the time of Justinian. 

The Stipulatio was the chief Formal Contract. • 
It may be traced back to a hoary antiquity; it 
survived in full vigour to the dissolution of the 
Homan Empire. It was an oral contract, and its 
peculiarity — its form — consisted merely in this, 
that the promise made must be in answer to a . 
question. “ Do you promise to give 10 aitrei ? ” 

“ I promise ” — this constituted a binding con- 
tract. " I promise to pay you 10 aurci ”, created ; 
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no legal obligation whatever. The original form 
“ Spondesne? Spondeo,” was regarded as so 
peculiarly Roman that only Roman citizens 
cohid use it, and Gains tells us that it could not 
properly be even translated into Greek. Rut 
other forms had to be found for the use of aliens 
(Fidepromittisne ? Fidepromitto; Fideiubesne? 
Fideiubeo; Dabisne? Dabo; Faciesne? Faciam); 
and after Leo (a.d. 472) it was enough if the 
parties agreed in their understanding of the con- 
tract, whatever the words they used. Nor need the 
answer follow the precise terms of the question : 

J it sufficed if there was substantial agreement. 

The stipulator was, he that asked the question; 
the promiser (pro missor) was the person bound 
by the answer. Thus to stipulate, in the Roman 
Law, does hot mean to make a promise, but to 
ask for a promise : the stipulator was always the 
creditor. 

Although the validity of a stipulation depended 
upon its being made orally, there was nothing to 
prevent, and much to recommend, the practice of 
recording the terms of the stipulation in writing. 

The Roman Law established two legal presump- 
tions in favour of such a writing — (1) that, it 
afforded prima facie proof that the parties were Writing, 
present; and (2) conclusive evidence that the 
form of question and answer had been observed. 

The two weak points in the stipulation — the 
treacherous character of memory pnd all disputes 
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as to tlie observance of tbe proper form of ques- 
tion and answer — were thus fortified. On the 
other hand, as the stipulatia was a contract 
necessarily unilateral, it was not adapted -for 
agreements involving reciprocal promises; but the 
parties might invert the role, and make reciprocal 
stipulations. 

In the time of Justinian there existed no con- 
tract made by the form of writing. A written 
acknowledgment of the receipt of money and of 
an obligation to repay ( cautio ) was in use,, but it 
was not a literal contract. It was merely evidence 
of the existence of a debt, although evidence' 
which, after the statutory period of two years, 
could not be called in question. During the 
Itepublic there existed a true literal contract, 
made by an entry in the ledger (codes) of the 
creditor. This entry constituted the contract— 
not merely evidence of it. It was most usually a 
novation of an obligation already Existing 
(whence it was called nomen transscripticium): 
the debtor owes a number of payments (on sale, 
hire, &e.), and lie allows his creditor to enter the 
total sum as money paid out to him (a re in per- 
sonam) ; tor else he may offer another person as 
debtor in ljiis room, and then the creditor enters 
the amount. of the debt as money paid out to the 
new debtor (\a persona in personam). From this/ 
fictitious paying out the literal contract was 
called expensiUztio. Long before Justinian the 
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codex had passed out of use (except among Chiro- 
bankers). Gaius mentions the chirograpJium, ft Syngra- 
■writing sealed hy the debtor only, and the syn-VMt. 
grdpha, a writing executed in duplicate and 
sealed by both parties, as documents that were 
deemed to create a litterarum obligatio; but they 
were peculiar to aliens. For the Romans, cliiro- 
graphum at least was practically a cavtio; and, 
if the syngrapha was ever really a literal con- 
tract, it can have had but little importance after 
CaracaRa admitted all freemen of the Roman 
world to the citizenship. These two forms, as 
J thoir names indicate, were, of Greek origin : they 
were known by the Romans as early as the second 
Punic War (b.c. 210). 

Sect. IY. — Part Performance. 

In the contracts said to be made by acts (re, Contracts 
by the thing — by delivery of the thing), the legal re ' 
obligation depended not upon the observance of 
any forms, but upon the fact that the plaintiff 
had performed his part of the contract. 

Mytuum was the giving of any res fungibiles Mutuum. 
to another as his property, with the intention 
that at some future time we shall have returned j 
to us, not the same things, but others of ‘he same 
nature, quality, and quantity. Fes fungibiles are 
things dealt with by weight, number, or measure, 
as silver, gold, broftzo, money, corn, wine, oil : 
one au/eus, or one bottle of Falerpian wine, is as 
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good as another and serves the purpose (fit ngitvr 
uice) equally well. Mutuum was thus a gratuitous 
loan. It carried no interest, unless an indepen- 
dent obligation was created by stipulatio for tl.‘at 
purpose. A promise to lend could not be 
enforced; but if the things were actually lent, it 
would have been manifestly unjust not to compel 
the debtor to repay according to his promise. 

Pecunu i traiectitia was a commercial loan par- 
taking of the nature of insurance. It was money 
lent to buy merchandise that was tp be shipjjed 
and to be at the risk of the lender until the goods 
arrived at the port of destination. • 

By a statute passed (a.d. 69 — 79) in the 
reign of Yespasianus ( Senatus Consultum Mace- 
donian um), extending a similar enactment of 
Claudius (a.d. 47), an action was refused to ami 
person lending money to a son in his father’- 
power on the strength of his expectations on his 
father’s death, unless it was made to procure 
necessaries. 

CommoJatum was the gratuitous loan of any- 
thing not consumed in the use, and was thus the 
complement of mutuum (the loan of things con- 
sumed by use). As a return for the gratuitous 
benefit of the loan, the borrower was bound to 
take all reasonable cure (c.racta diligentia ) of the 
tiling lent — that is, such care as would be taken 
by a prudent -paterfamilias, and not merely such 
care ns the borrower was accustomed to take of 
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liis own > property. If, however, the borrower used . 
the thing in a different way from that bargained 
for, he was liable if the thing was lost, even 
witjiout his fault; and might, indeed, expose 
himself to an action for theft. Thus, if Titius 
borrows plate from Gaius to use at supper, and 
takes it on a journey, and it is stolen by robbers. Duties of 
he is liable to repay it. The lender, on his part, ljen ^ er ‘ 
having once given the thing to the borrower, but 
not before, is bound to suffer the borrower to 
enjoy the use of the thing according to the terms 
of the agreement. He must pay extraordinary 
.expenses to which the borrower may be put, such * 
as money spent on a sick slave, or to catch a run- 
away slave; the borrower paid ordinary expenses, 
ns, for food, and even medical expenses, if they 
were slight jin amount. Although the contract 
was gratuitous, yet good faith required that the 
lender should not knowingly give things for a 
use for.) which they were unsuited. If a man lent 
vessels to hold wine or oil, knowing that they 
leaked or would spoil the liquor, he was required 
to pay the value of the oil or wine thereby 
destroyed. 

Deposition was a contract in which a person Deposit, 
agreed to keep a thing for another gratuitously, 3 
and to return it on demand. The depositor must 
pay all expenses incident to the custody of the 
thing, and make gqpd any damage caused by it, 
if he knew that it was likely to cause damage. 
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The depositee was not allowed to use the thing, 
and for that reason he was not answerable for 
negligence (that is, if he took as much care of it 
as he was in the way of taking of his own pro- 
perty, and no more), but only for fraud. He 
might, of course, if he pleased, agree to answer 
for negligence as well. When a thing was 
deposited under distress, as from a riot, or fire, 
or fall of a house, or shipwreck ( depositum 
miserabile or necessarium), the depositee, if he 
proved false to his trust, was liable like a thief 
to an action for double the value of the goods 
deposited. » 

Pignus. Pignits was reckoned by the jurists in the class 
of contracts. It has already been described under 
the head of Mortgage (p. 86). 

Mandate. Mandatum is not reckoned among contracts rf'"' 
in the Institutes, but on principle it really belong, 
to that category — (“ Roman Law,” pp. 482, 533).,---' 
Mandate is a contract in which one person {is qui 
mandatum suscipit, mandatarivs) promises to do 
or to give something, without remuneration, at 
the request of another ( mandans or mandator ), 
who, on his part, undertakes to save him harmless 
*v r d Hom all loss. A mandate might be for the benefit 
tory alone, of the mandans or of a third person, but not 
exclusively, say the Institutes, for the manda- 
tarius himself. Thus if Titius advised Gaius to 
invest his money in land rather than to put it out 
at interest, and Gaius, acting on the advice, lost 
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by tli <5 investment, lie bad no claim for an 
indemnity against Titius. Justinian says this is 
a piece of advice that Gaius was free to accept or 
not, rather than a mandate. The decision in this 
case ’is right, although the ground upon which it 
is put is not quite satisfactory. The true ques- 
tion is whether Gaius acted at the request of 
Titius, and Titius, in consideration of his doing 
so, promised him an indemnity. It would be 
contrary to common sense to suppose in such a 
case that Titius meant to indemnify him. AVlien 

j i 

a man at the request of another acted for the 
benefit of some third person, it was reasonable to 
infer a promise of indemnity; but where a man 
was advised to do something solely for his own 
benefit, such an inference would be unreasonable. 
Nevertheless, if in such a case a person expressly 
promised an indemnity, a contract of mandate 
was established. 

A mandate migh^be for the sake of the man- 
dator, as when a man gives you a mandate to 
manage his business, or to buy a farm for him, 
or to become surety for him. It might be for the 
sake of a third person only, as when a man gives 
you a mandate to manage the busim s of Titius, 
or to buy a farm for him, or become surety for 
him, or lend him money without interest. It 
might be for the sake of the mandataries and a 
third person, as when a mandate is given you to 
lend money to Titius at interest. It might be 


Examples 
of Man- 
date. 
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for the saknof. the mandator and a third person, 
as when a man gives you a mandate to act in 
business common to himself and Titius, or to buy 
a farm for himself and Titius, or to beconjo 
surety for him and Titius. It might be a£ain 
for the benefit of the mandator and the nmn- 
datarius, as when a man gives you a mandate to 
lend money to Titius for the good of the 
mandator’s property; or, when you wish to bring 
to action against him as surety, gives you a man- 
date to bring the action against the principal at 
his risk. In all those and similar cases, where 
some person other than the mandatariui had an u 
interest in the performance of the contract, it 
was considered that the request by the mandator 
implied a promise of indemnity, if the man- 
dutarius should suffer any loss by acting upon the ■ 
request. 

The duties imposed upon the mandatariux may 
be reckoned as four : 

(1) He must do what he undertakes. This duty 
was not, however, absolute. He might renounce 
the mandate, provided there was time for the 
mandator to act himself. If I undertake to go 
to an auction to bid for a farm for another, by 
^iviifg reasonable notice before the auction I can 
relieve juyself of the obligation. It must be borne 
in mind tlwjt the mandatarius acted gratuitously; 
if pay was promised to him, be could not with- 
draw-*-but such \P a y ( honorarium , solarium) was 
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no element of ilie contract, and if it were, the 
contract was not mandate. Again, at the last 
moment, a mandatarius was excused from per- 
forming his engagement for good reason shown, 
as if’he were suddenly taken ill, or compelled to 
leave home on business, or if the mandator / 
became insolvent, or bad feeling arose between 
the mandator and the mandatarius. If the 
mandatarius failed without sufficient reason to 
perform his promise, he was made liable in 
damages, on the ground that the mandator had 
in consequence of the promise of the mandatarius 
not done something he would otherwise have 
done, and had thereby incurred loss. 

(3) The mandatarius must conform to his in- Perform- 
structions, on pain of forfeiting his indemnity, and Mandate, 
exposing himself to an action for damages for 
any loss thereby falling on the mandator. Many 
nice questions arose as to what constituted a sub- 
stantial fulfilment of a mandate, though not com- 
plying with its literal terms. In the early 
Empire Sabinus and Cassius had held that, if a 
mandate were given to buy a farm for 100 aurei, 
and 110 were given, the mandator could refuse 
to accept the farm even at 100 aurei-, but the 
Proculeians thought he could not. Justinian* 
took the view of the Proculeians— that the man- 
datarius could compel the mandator to take the 
farm off his handset 100. Of course a mandate 
to buy at 100 was fulfilled by buying at a loss 
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sum. A mandate to buy a farm was considered ' 
fulfilled by tlie purchase of one-lialf of it, unlesB 
the mandator expressly stated that he would 
accept nothing’ less than the whole. 9 

(3) A mandutarius must take as much care of 
any property he receives as a man of ordinary 
i-rudence (bonus jmterfamilias). This forms a 
remarkable contrast to the contract of deposit, 
which, like mandate, was gratuitous; and it is 
an exception to tlie general rule that a gratuitous 
ProWsor is liable only for wilful default. 9 This 
rule/ it i s no t surprising, was not re.: died without 
a Conflict of opinion. 

/ (4) The mandutarius must give up to the man- 
dator everything he acquires by the performance 
of the mandate, including all rights of action 
against third parties, and must permit the 
mandator to sue in his name. In this circuitous 
way the mandator was brought into relation with 
the third parties with whom contracts were^nade 
at his request ; if he could have passed by the 
mandata tins and directly sued such parties as 
principal, the Homans would have enjoyed a true 
law of agency. In the absence of such, the 
contract of mandate afforded a very useful 

» m . 

substitute. 

The duties of the mandator are (1) to pay the 
mandator itts what he has properly expended in 
executing the mandate; (2) tfl accept what the 
mand&tarius has acquired or done for him, # and 
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to indemnify liim against all obligations that he 
has incurred in the execution of the mandate. 

As the mandatarius was to gain nothing, so he 
ought to lose nothing, provided always he pro- 
perly performed the mandate. 

A mandate might bo revoked, or, as we have Terminn- 
seen, renounced. It was also put an end to by 
the death of either mandator or mandatarius, 
subject to this qualification, that if the manda- 
tarius, in ignorance of the death of the mandator, 
carriefl out the mandate, ho was entitled to 
indemnification. It was not considered right 
• that unavoidable ignorance should bring loss to 
the mandatarius. 

Sect. V. — Sale ( Emptio Venditio). 

Sale is ’ a consensual contract — a contract Sale a 
formed by mere consent of the parties : delivery < ^ en 
was not necessary (as in contracts re), nor a pre- contract, 
scribetl form (as in contracts uerbis and litteris). 

This is by no means the oldest form of the trans- 
action. Paulus remarks that sale followed upon Older ex- 
exchange ( permutatio ) : first, a man gave one P edient8, 
thing and received another thing for it; by and 
by he received for it an equivalent in crude 
metal, later still in coined money, and the 
transfer of ownership was effected by the form 
of mancipatio . But a transaction of this sort gave 
rise to no obligations on either side — though 
obligations might arise otherwise in connection 
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with it. It required a long period of develop- 
ment before obligations bonae fidei were recog- 
nised to arise on sale by mere consent : probably 
this did occur before the Lex Aebutia (p. 20Gj." 

Sale ( emplio uenditio ) is a contract in which 
one person agrees to give to another for a price 
(yretium) the exclusive possession ( iiacuam pos- 
sessionem, tradeve) of some thing ( merx ). This 
agreement might be made by the parties if 
present together, or by lett- r. It was held bind- 
ing as soon as the subject-matter of the sale and 
the price were determined : the price need not 
yet have been paid, nor need earnest have been J 
given. Writing was not essential to the validity 
of the contract; but, if it was contemplated by 
the parties that the negotiations for a sale should 
be finally reduced to writing, Justinian enacted 
that either party should be free to withdraw 
before the contract was written out. If the 
instrument was not written by the parties, it 
must be signed by the parties. If it was to be 
drawn up by a notary ( tabellio ), the contract was 
not complete until the documents were fully 
finished in every part. But one of the parties 
could not withdraw without penalty if earnest 
( arrae ) had been given to bind the bargain, 
whether the contract was in writing or not: if 
the buyer refused to proceed, he forfeited the 
earnest; if the vendor, he nnd to restore the 
earnest and its equivalent in value. 
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“Arra” is a shortened form of “ arrabo”= Greek Arm. 
ippa$uv, which is derived from a Semitic word. The 
institution was an Eastern practice that came through 
Greece to Rome. The "arra” jyas a .pignut: the term 
plgnus was anciently used as an equivalent, or aB a 
description of its function. It might he any convenient 
object whatever — often a ring ; or it might be a deposit 
of part of the price. It formed no part of the contract : 1 
it constituted a collateral agreement. It might be’ 
given — usually by the purchaser — before the contract 
was concluded, as a “pledge” that he would proceed to 
conclusion ; or it might be given after conclusion, as a 
“pledge” to carry out the contract— to pay the price, 
or to )delivei; the object, Ac. It applied, anciently at 
! least, to hire (if not also to other contracts) as well as 
, ; to sale. Gains speaks of it as a proof that a contract 
has been concluded (0. 3.137), and (which is the same 
thing) as a proof that the parties have agreed on 
the price (D. 18.1.35 pr.). Justinian probably intended 
simply to decide, where the parties themselves had neg- 
lected to arrange, what should become of the arrae on 
abandonment of negotiations or of the contract, what- 
ever the particular object that the arrae were given to 
secure in connection with the contract before or after 
conclusion. But the doctors differ as to his meaning. 

5 i 

There must he a real price, and it must be The Prio# t 
coined money, and (except in part) no other 
species of valuable consideration. If a thing 
were sold for a nominal price (vn o numvio), 
which the vendor did not mean to exact, there., 
was no sale; but the price might validly be made 
less by way of favour to the buyer. Mere 
inadequacy of price did not vitiate the contract, 
unless it fell short of half the value, in which 
cnse i under a constitution o;f the Emperors 
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Diocletianus and Maximianus, the vendor could 
refuse to carry out the contract. It is a moot 
point whether, if the price were twice as much 
as the value, the buyer had a similar right >to 
throw up the contract. If no price were fixed 
by the parties, but they agreed to allow a third 
person to determine the price, then if that person 
fixed a price, the contract was complete; but if 
he did not, the sale went for nothing, no price 
having been determined unm. 

In the definition of the 'retract, it. is said that 
the vendor agreed to give the exclusive possession 
( uacuam possessionem tradere), which is to be * 
distinguished from ownership. A man had ex- 
clusive possession when he was actually, by him- 
self or his representative, in physical possession, 
and when no one was in a position to eject him 
by an interdict. I have elsewhere shown 
(“ Roman Law,” p. 362 sq.) that possession of 
this kind was practically ownership — the only 
form of ownership permitted by the Roman Law 
to persons who were not Roman citizens. In this 
circumstance is to be found the clue to the dis- 
tinctive peculiarity, and, it may be added, 
distinctive anomaly, of the Roman law of sale. 
The real object of every sale, in Rome as in 
other parts of tij.e world, was to give the owner- 
ship of the thing - , sold to the buyer, and yet a 
contract in Rome .by a vendor to transfer the 
ownership of a tj}ing-,(as distinguished from pos- 
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session) J for a fixed price, was held not to be a 
contract of sale. The Romans accomplished the Warranty 
true end of sale by means that appear singularly Emotion. 
cmAbrous and inefficient. The vendor was bound 

i 

actually to give exclusive possession, and he was . 
bound also (eventually, the buyer being originally 
left to protect himself by stipulation) to warrant 
against eviction ( habere licere), that is, to com- 
pensate the buyer in the event of his being 
evicted- by law from a part or the whole of the 
thing sold, for any ground ( causa cuictionix) 
existing at the time of the sale. The duty to 
‘transfer the ownership is thus split up into two 
parts — the duty to give present possession, and 
the duty to give compensation in the event of- 
future disturbance. The two parts were not quite 
equal to the whole, because a buyer might be 
compelled to accept a property with a defective 
title, and before the eviction took place, the 
vendor "might be bankrupt or dead, and an action 
against him for compensation be thus wholly 
worthless. But the Romans were content with 
this imperfection, for an all-sufficient reason. It 
was the only means whereby the law of sale 
could be opened to persons not citizens — the same 
cause to which is to be ascribed nearly all the 
profound changes in the form and spirit of the 
ancient laws of Rome. 

The effect of a eoflipleted contract of sale was, Delivery 
not to^transfer the possession to tlje buyer, but to°^ u,lg 

R.L» l) 
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give the buyer the right to require the possession 
to be transferred. In the language of juris- 
prudence, it gave the buyer a right in personam 
as against the vendor, but no right in rein to’tlie 
thing as against the world. If the vendor, in 
breach of his contract, kept the thing or trans- 
ferred it to another person, the buyer could sue 
him for damages, but he could not recover the 
thing itself. In or did even the delivery of the 
possession, in the case where the vendor was 
owner, vest the ownership in the. buyer. The 
buyer became owner only when lie had paid the' 
price, unless the vendor had waived his right to- 
immediate payment and given the buyer credit. 
In that case tlie buyer acquired the ownership as 
soon as the thing was delivered to him. 

After the contract of sale and prior to delivery, 
it was the duty of the vendor to take good care 
of the thing sold, but the profit and the loss/ 
(coin-mod um and ineommedum) arising from : it 
during this period were with the buyer. Th e 
interest of the buyer as owner thus really dated 
from the time of the contract of sale. If a mare 
foaled after the contract, the foal belonged to the 
buyer ; if an inheritance were left to a slave after 
the price was fixed, the buyer had the benefit of 
it. On the other hand, if the property were 
accidentally destroyed or injured, the loss fell 
upon the buyer, and the vendor was entitled to 
the full price. - 



SALE. 


131 


> 

In tlirce cases, however, the risk remained with Except res 
the vendor. (I.) Things sold by number, weight, f un <J ibi,es - 
or measure remained at the risk of the vendor 
until ,they were set apart, numbered, weighed, or 
measured respectively — until they were “ appro- 
priated ” to the buyer. The risk, however, waB 
thrown on the buyer if these things were sold in 
lots (per auersionem), as, for example, “ all that 
lot of corn, or oil, or wine.” This was in fact 
the same as the sale of specific ascertained goods. 

(2.) IS the sale were conditional, the rule was Except 
more complex. Of course, if the conditions " ere 
* not fulfilled, there was no sale, and all loss or SftIe - 
damage fell on the seller. If the conditions were 
fulfilled, but before that event the thing was 
destroyed or damaged, the rule was that a total 
loss fell on the seller, and a partial loss on the 
buyer. The reason was that, if the thing 
perished, the seller was not in a position to 
deliver anything to the buyer when the condition 
happened and the obligation took effect; but if 
he could deliver the thing, although damaged or 
mutilated, he acquitted himself of his promise. 

(3.) If the agreement were that the buyer had Except 
the choice of two things, and one perished, he ^V^Sale. 
took the other; but if both perished, the loss fell 
upon him, and he had to pay the price. 

If the vendor did not deliver at the time he Mora- 
ought, he was responsible, not merely for negli- 
gencej but for accidental loss.) On the other 
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hand, if the buyer did not remove the goods at 
the time he ought, the vendor was answerable 
only for wilful misconduct, or for extreme 
negligence. ^ ** 

The duties of the vendor are these : — (1) To 
deliver exclusive possession ; (2) to warrant 

against eviction; (3) j>rior to delivery, to take as 
much care of the thing as a good paterfamilias 
{exact a diligentia). Ti ere remains another and 
characteristic obligation, (4) the seller must 
suffer the sale to be rescinded, or give compensa- 
tion, in the option of the buyer, if the thing 
sold has undisclosed faults that interfere with 
the proper enjoyment of it. This duty depended 
upon the odict of the Curule Aedile, a magistrate 
that (amongst other functions) was charged with 
the superintendence of markets. His edict 
applied to slaves and animals, moveables and 
immoveables. In the case of slaves, the edict 
applied if the slave had any disease or vide — wass 
in the habit of wandering {crru), or was given to 
running away {fugitiuus), or had committed a 
delict or a capital crime, or had attempted 
suicide, or been sent to the amphitheatre to fight 
with wild beasts as a punishment: and, unless 
any fault of that description was told to the 
buyer, ho had the option of rescinding the sale 
{actio redliihi toria) within six months, or of 
keeping the slave and demanding a deduction 
from the price within a year {actio aestimatoria 
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sen qunnti min or is). In the case of animals, 
every disease or vice, as biting or kicking in a 
horse, or a disposition to gore in an ox, had to 
be 1 disclosed. By analogy it was hold that on 
the sale of a ship there was an implied warranty 
of soundness, and generally that, when an instru- 
ment was sold for a purpose, it was not so 
defective as to be unfit for that purpose. The 
buyer of land that produced poisonous herbs or 
grass could rescind the sale, unless the fault had 
been disclosed to him. The ignorance of the 
seller was no excuse; and, if he was not ignorant, 

*he was guilty of bad faith and liable even for 
consequential damage. 

The rule of the lloman Law is exactly the English 
reverse of that embodied in the maxim “Cflueat La ' w ' 
emptor.” ‘’if both buyer and vendor were 
ignorant of a fault, the loss fell in Rome on the 
vendor, in England on the buyer. The origin of 
the Roman rule is to be sought in the slave 
market. The faults of slaves usually were or 
might be known to their owners, but could easily 
be concealed from buyers. It would liavo been a 
sprious impediment to business if it had been as 
dangerous to buy a slave in Rome ns a horse -in j 
England. Accordingly, long before the edict of 
the Aedile, a practice grew up of requiring from 
the vendors of slaves and cattle formal guarantees 
expressed in stipulations; and the Aedile simply 
extended that idea by creating on implied war- 
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ranty against all serious faults tlial n?ere not 
expressly disclosed at the time of the sale. 

The duties of the buyer in a contract of sale 
were simple. He must pay the price, he rn’ast 
aoeejit delivery of the goods, and he must pay 
the expenses the vendor incurs in keeping the 
thing prior to delivery. 


Sect. VI. — Hike [Local io Conductio). 

Hire ( locatio conductio) is a contract iniwhieli 
one person ( locator ) agrees to give to another 
( conductor ) the use of something, or to do some ' 
work, in return for a fixed sum (merccs). This 
contract is analogous to, but distinguishable j 
from, several other contracts. It agrees with... 
corn-modal nm in being a contract for the use of a "" 
thing; but commodatum is gratuitous, while hire 
is for a remuneration. If a deposit is madff^ 
gratuitously, or a service is to be rendered 
gratuitously, the contract is either deposit or 
mandate; but if payment is to be. given, it is 
locatio conductio. Again, if there he a valuable 
consideration other than money, the contract is 
ncjt locatio conductio. If, for instance, a man 
has an ox, and his neighbour too has one, and 
they mutually agree that each shall lend the 
other his ox free ten days in turn, then it is not 
a locatio conductio; but if one has lent his ox, 
he can claim the use of his neighbour’s ox upon 
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tlie ground of part performance by tbe actio in 
factum praescriptis uerbis. Although hire is 
very distinct from sale, yet there -were cases in 
which a difficulty arose. Where Tit ins agreed 
with a goldsmith that the goldsmith should, out 
of his own gold, make rings, and receive 10 aurei, 
it was disputed whether this was a contract of 
sale or of hire. One view was that it was a com- 
pound contract — of sale as regards the material, 
and of hire as regards the services of the gold- 
smith., But it was filially settled that where the 
workman supplied the material, it was a simple 
» contract of sale ; if he supplied only labour, it 
was a contract of hire. 

The contract of hire relates to land and other 
things, or to services. And first of the hire of 
things. “ 

A tenant of a house or farm had no right in 
rent to the house or farm, but only a right, in 
■persoiibm against the, landlord. In other words, 
if evicted by his landlord or even by a stranger, 
he could not invoke the aid of the interdicts by 
which possession was restored; he could only 
bring an action for damages against his landlord 
for breach of contract. The landlord alone could 
sue the disturbers, but, if he failed to do so, he 
committed a breach of contract — (“ Roman Law,” 
pp. 341, 506). 

The duties of the landlord ( locator ) were — 
(1.) To deliver the thing to the tenant icon- 
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ductor), and permit him to keep it for the time 
agreed upon. If the landlord by liis own fault 
deprived tlie tenant of his holding before the end 
of the lease, he must pay full compensation (id 
quod interest) - , but if the tenant was evicted 
through no fault of the landlord,, the tenant 
could claim only a remission of the rent, and not 
damages. Thus if the house was burned down, 
or the thing let was carried off by robbers, or the 
farm was confiscated, the tenant was released 
from rent, but was not entitled to compensation. - 
Lan.llorrl (2.) The landlord was bound to keep the thing in 
DXf!piVir. t0 such a state that the hirer could enjoy the use > 
agreed upon. If the thing deteriorated and was 
not repaired, the tenant could demand a reduc- 
tion of the rent, or a release from the contract!. 
Trifling repairs were to be executed by the hirer. 
Uiiii uu tj The landlord was responsible if the thing 
1CHI, ‘ let had such faults as were likely to cause damage. 
If a landlord let a farm along with the vats or 
„jjars used in wine-making, and the vats were 
if.jUten, and the tenant lost his wine, the landlord 
W«! inu, c j;t pay the value of the wine. (4.) The land- 
t u res. lord ,; ( must permit the tenant to carry away not 

only m. r mvenbles but even fixtures placed by the 
tenant, provided the tenant did not thereby 
injure the t Jiouse. A tenant of land was entitled 
luuMtcil ooinpensavxdion for unexhausted improvements, 
Improve- except such as-jd.he had specially agreed to execute 
in consideration 1 !;.. a lower rent. The measure 
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of compensation was the increased value of the 
land. 

The tenant was bound— (1.) To pay the rent, Dutiea^of 
with interest if it was in arrear. If rent of a 
house or farm were in arrear for two years, the 
tenant could be evicted. In certain cases the 
landlord was obliged to remit the whole or a part 
of the rent on account of loss or damage to the 
crops. — (“Roman Law,” p. 509.) (2.) The 

tenant must occupy during the term agreed upon, 
or at !»11 events pay the rent. (3.) The tenant or 
hirer must exercise the highest degree of care. 

He was responsible if the thing was stolen, but 
not if it was carried away by robbers. (4.) The 
tenant or hirer must give up the thing upon the 
expiration of the term agreed upon. 

In the hfre of services the jurists, misled by a Hire ot 
false analogy, fell into confusion. The hirer Servlcea ' 
pays the price, the letter gives his services. If 
the services were no,t rendered in respect of a 
particular thing, as the services of a messenger 
or secretary or domestic servant, the employer 
was correctly described as conductor operant m, 
and the servant as locator operarum. But if the 
work was to be done in respect of a particular 
thing, as by a jeweller, or builder, or tailor, or 
carrier of goods, the jurists called the employer 
the locator opens faciendi — that is, of the job to 
be done — and the workman the conductor operis 
faciendi. 
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The servant or -workman was hound — (i) to do 
the work properly in the manner agreed upon; 
(2) to take good care of the things entrusted to 
him, and to pay their value if they were lostior 
injured through his negligence or unskilfulness. 
The employer, on the other hand, was hound to 
pay the wages agreed upon. 

Jettison {Le.r lihodia de Iactu ). — An interest- 
ing case of hire was that of a carrier of goods in 
ships. The customs known as the maritime law 
of Rhodes were accepted as law hy the Romans 
when they did not conflict with special legisla- 
tion. Jettison was where, in order to save a ship, » 
a portion of the cargo was thrown overhoard. 
The loss was divided between the owners of the 
goods lost and the owners of the vessel and of 
the cargo saved. The owner of the r vessel was 
also entitled to contribution when a mast was 
cut to save the vessel, but not for repairs of 
damage done in a storm in the course of the 
voyage, although the repairs were necessary to 
enable the vessel to continue the voyage. The 
owners of the goods lost had no direct action 
against the owners of the goods sawed ; but they 
'ctpuld sue the shipmaster on the contract of hiro 
for ‘file purpose of requiring him to keep the 
goods fjntil the contribution was paid; or, if 
these had l',T en delivered, to allow them to sue the 
owners of the* the shipmaster’s name. 
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Sect. Til. — P artnership (Societas). 


Partnership (societas) is a contract in which Partner- 
two or more persons combine their property, or 
one contributes property anil another labour, 
with the object of sharing amongst themselves 
the gains. There cannot be a partnership in 
which one partner contributes nothing — neither 
property nor labour. A partner might share in' 
the profit and not in the loss, but a partner could 
not share iif the loss only and not in the profit. 

, Such a partnership ( leonina societas ) could 
be made only from a charitable motive; and it 
was necessary in this contract that there should 
be a valuable consideration moving from each of 


the partners. 

A profound difference is to be remarked between Roman 
partnership in the Roman Law and partnership j(^ ern 
in modern systems of law. The most important Law. 

I f aspect of partnership is the relation between the 
j partnership and third parties that enter into plied 
transactions with any of the partners. In modern A8entfI- 
systems even* partner within the scope of the 
business is an implied agent of the other partners, 
and can bind the assets of the partnership. In* 
Rome this was wholly wanting. The Roman 
law of partnership deals only with the claims of 
partners as between themselves. The actio pro 
socio * has no wider scope; and third parties had 
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no direct remedy except against the individual 
partner with whom they contracted. 

Partnership was formed by the simple consent 
of the parties. If nothing was said as to fhc 
shares of the partners, they took ecpial shares. 

If the share was expressed in one case only, 
whether of profit or loss, but omitted in the other, 
then in the other case that had been passed over 
the same share must be kept to. By express 
agreement, however, the shares of loss might ho 
different : thus one partner might have two-d birds 
of the profit and one-third of the loss, and the 
other partner one-third of the profit and two- *' 
thirds of the loss. As in the case of Sale and 
Hire, the determination of the shares might be 
left to a third party. 

Partnership was ended — (1.) By renunciation. 
Any partner might dissolve the partnership if no 
time was fixed for its duration, and if he did not 
act with a view to appropriate to himself what 
would otherwise have fallen into the partnership 
estate. A partner that- withdrew without justifi- 
cation, divested himself of all his rights as n 
partner, 1 but remained liable foi p all existing 
obligations*' ( socium a sc, non sc a socio, liberat). 
(2.) By the cifcath of a partner; because, in enter- 
ing into a contx‘ vac i °f partnership, a man chooses 
for himself deteri! > ' ,1 * na * e I ,ersous as his associates. 
Even if the partner- 1 ’^ 1 wns by more than 

fwo persons, tjje ci ,ea ^‘ °f one dissolved it 
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although several survived, unless it was other- 
wise agreed when they joined in partnership : in 
a societas uectigalium (p. 142) it was often 
specially arranged that the heir of a partner 
should succeed him. (4.) By the loss of liberty 
or citizenship by any partner. (4.) The bank- 
ruptcy of one of the partners, or the confiscation 
of all his property, dissolved the partnership. 

But in this case, if the members agree to go on 
as partners, a new partnership is begun. (5.) A 
partnership is at an end when it was formed for 
some special business, and that business is 
finished. Again, a partnership is terminated — 

(6.) By the loss of the partnership property; 

(7.) By the lapse of time for which it was formed ; 
and (8.) By one of the partners commencing an 
action to enforce his rights. 

Five kinds of partnership were distinguished — Kinds of 
(1.) Trade Partnership (Societas uniiiersorum B hip. 
quae, ix quacstu ueniv.ut) ; such as that of bankers 
or money-lenders. This was the partnership 
understood to be made, if no other form was 
specially agreed upon. The partners contribute 
definite property, and they divide the profits 
arising from it according to their shares. s 
(2.) Partnership for a single transaction 
( Societas negotiationis alicuius), as when one per- 
son contributes three horses to a team and another 
one, in order by selling them together to realise 
a higher price. 
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(3.) Societas ucctigalium — a partnership be- 
tween persons farming the taxes. 

(4.) Societas unius rei uel certarum rerum , or 
joint-ownership, is not a partnership, hut Vas 
considered under that category, because where 
joint-ownership had originated by agreement 
between two persons (but not otherwise, e.y., by 
inheritance or legacy), they could employ the 
actio pro socio for an account as between them. 

(5.) Societas uniuersorum bononnn resembles 
the Hindoo institution of the joint family. It 
means that two persons agree to have a common 
purse. All that they have and all that they " 
acquire, from whatever source, becomes joint- 
property, and they are entitled to have all their 
debts and expenses paid out of the common fund. 

The reciprocal rights and duties of partners 
were few and simple. (1) Each must contribute 
what has been agreed upon, and whatever he 
gains in respect of partnership transaction's. (2) 
Each is entitled to be reimbursed all expenses 
properly incurred, and to be indemnified in 
respect' pf all the obligations he undertakes on 
behalf of ' v the partnership. (3) Each partner is 
liable for V'ilfal default (dolus), but not for 


negligence in 4 the ordinary sense. It was enough 
that a partner ^-displayed such diligence and care 


m regard to tW e partnership concerns as he 
usually did in Regard to His own. This was 
decided on a grs>unh\that would equally apply to 
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all contracts whatever — that a man who takes to 
himself a partner lacking in diligence has nobody 
to complain of but himself. 

) 

SkcT. VIII. — Extinction of Contracts : 

Novation. 

Contracts were extinguished (1) by actual 
performance ( solvtio ) or its equivalents; (2) by 
release; (3) by prescription; (4) by suit ( litis con- 
testatiu) ■ and (5) by merger ( confusiu ). 

1. Huluti <(. — Every obligation may be dis- Perfor- 
charged by the giving of what is due, or, if the mance ' 

J creditor consents, of something else in its place. 

It matters not who discharges it, whether the 
debtor or someone else for him; for he is freed 
even if someone else discharges it, and that 
whether the debtor knew it or not, and even if it 
was done against his will. If, without the fault 
of the promisor, it becomes impossible to fulfil 
the promise, generally the promisor was dis- 
charged. A promises by stipulation to give a 
small plot of land, not his own, to another. 

Before doing so, the owner of the ground buries 
a dead body In it, and so makes it res rel iyiosa 
. and extra commercium. A cannot be compelled 
to pay damages for non-performance. 

2. Release is of two kinds — formal and non- Formal 
formal. The Roman Law started with the idea Releaae ' 
that no debtor cohid be released except by a 
reverse application of the proceeding by vtliieh 
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he hound himself ( Nihil tarn natural e est quain 
co genere qwidque dissoluere quo colli gat u in est . — 
D. 50, 17, 35.) Hence a contract of ne.rum made 
by mancipatio must be dissolved by manci patio ; 
a contract by stipulation must be dissolved by 
stipulation (acceptilatio) ; a contract formed by 
writing ( expensum per re), by written release 
( acceptum ferre). This rule, founded on a false 
analogy, was inconvenient, and an ingenious 
device was introduced by Aquilius Gallus,' a col- 
league of Cicero’s in the praetorsliip, b.c. P6. If 
by an existing contract a person was bound to do' 
or give anything, and he afterwards by stipula- ,J 
tion promised to do or to give the same thing, 
then the original contract was considered at an 
end, and its place taken by the stipulation, upon 
which alone henceforth the promisor could be 
sued. Taking advantage of this peculiarity, 
Aquilius introduced a general form ( stipulatio 
Aquiliana) embracing every kind of obligation, 
and converted all these obligations into a single 
stipulation. Then, under unother stipulation, the 
creditor released this obligation, and thus all the 
obligations of one person to another could be 
discharged at a single stroke. 

By a formal release, the legal tie (uincvlum 
iuris) was broken. If there were sureties, they 
were ipso facto released; if the release was made 
to one of several co-debtors, all were immediately 
free; At first (1 the Roman Law recognised no 
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release from a formal contract except a formal 
release. But at length the Praetor interfered to 
protect a debtor that his creditor had agreed to 
accpuit, but without observing the appropriate 
formalities. If a creditor agreed not to sue, it 
was against good conscience to allow him after- 
wards to molest the debtor. The Praetor gave Pact not 
effect to such an agreement ( pactum de non to suo - 
; petendo ) by refusing to the creditor his legal 
remedy. This was not quite the same thing as a 
release» A formal release wholly extinguished^' 
the obligation for every purpose; an agreement 
not to sue might operate in favour of some of the 
parties and not of others; it might be subject to 
conditions; everything depended on the terms of 
she agreement. Thus, in the case of a surety- 
ship, a i-elea‘se by accept Hath of either principal 
it surety put an end to the suretyship; but an 
igreement made with a surety did not create 
iven a 1 presumption iq favour of the release of 
t he ju’ineipal, although an agreement not to suo 
1 he principal was prime facie an acquittance of 
tthe surety. The reason was that, if the surety 
vtere called ofi to pay, ho would have his 
indemnity from the principal, who would thus ip t 
tljie end derive no benefit from his acquittance. 

|3. Statutes of Limitation . — ISfo general statute Prescrip- 
ofj limitations for obligations was introduced until tlori - 
far down in the Empire, by Theodosius, in a.d. 

424. Actions derived from the jv.s ciuile V'ere 

’ 10 


1? . T,. 



Novation 

defined. 


146 Till ? LAW OF OBLIGATION A f 

perpetual, and so strong was tlie idee, of an 
obligation as a chain ( uinculum ) that the Romans 
had some difficulty in conceiving the possibility 
of its being unloosed except by the proper legal 
key. No such difficulty affected the Praetor. 
When he interfered in derogation of the civil 
law, his action was always regarded as an extra- 
ordinary stretch of power, fully justified and 
required by natural justice, but still anomalous. 
Penal actions created by the Praetor must be 
brought within one year; but actions brought for 
the recovery of property were perpetual. In the 
latter, as in most other cases, the statutory period 
of limitation in the time of Justinian was thirty 
years. 

4. When an action was commenced and had 
gone so far as to be referred to an arltitcr or inth'.t 
( litis con ten ta t io), the obligation was gone. 

o. Before the change in the law introduced by 
Justinian, if an heir was either debtor or Jreditoi 
to the person he succeeded, then as the heir an* 
the deceased were in law regarded as one person 
the debt was extinguished ( confimio ). 

Novation. — In its most general sense, no vat i 
means any change in the form or in the parti* 
to an obligation. Thus if A owes 10 attrei to I 
we may have three principal changes: ^ 

(1) B may transfer his light to 0. A wi 
theh be debtorjto C. 
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Or (2)’ B may accept D as his debtor in place 
of A. D will then owe the 10 aurei to B. 

Or (3) while A and B remain the same, tire 
sin/ple debt of 10 aurei , arising, for example, 
from a sale or loan, may be changed into a sum 
due by stipulation. 

A creditor could, without the consent of the Transfer 
debtor, transfer his right to a third party. Upon of Clftin18, 
giving notice to the debtor, the new creditor could 
in his own name bring an action for the debt, 
subject to th«j right of the debtor to set up against 
him whatever defence he had against the original 
'creditor. To prevent debtors from being too 
much harassed, the law, in the time of Justinian, 
was that a transferee of a claim could not receive 
more than he paid for it with interest. 

When, by the consent of the creditor, a new Delega- 
debtor was substituted for the old, deleqatio was tu>n ‘ 
said to lake place. The creditor stipulated with 
the new debtor for the, debt, by which means the 
old obligation was taken away. Justinian made 
a very important change in the law on this point. 

The principle of the Homan Law was, that it 
depended entifely upon the intention of the 
parties whether a new stipulation for the san^e , 
object as an existing obligation took away that 
obligation or not. But a number of presump- 
itions were introduced as to the circumstances in 
iwhich such an intention was to be inferred. ^ 

1 Justinian removed all doubts by, enacting fliat j uBti „i an ; 
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there should be no novation unless it was ex- 
pressly declared by the contracting parties that 
such was the aim of their agreement. If not, 
both the original and the new obligation remained 
in force. 

Again, while the jiarties to a contract remained 
the same, the form of their contract might be 
altered. The common case was the merger of an 
obligation by making a stipulatio. The enact- 
ment of Justinian just stated applied to this case 
as well as to delegatio. „ .) 

Sect. IX. — Suretyship. 

When one person undertook to answer for the 
debt or obligation of another, whether as his 
substitute by novation (expromissor), or in 
addition to him ( adpromissor ), he was said to be 
an intercessor. The contract of suretyship could 
be made by stipulation (in three forms), by man- 
date, and by the pactum de constitute). Earliest 
in point of time are the forms of suretyship by 
stipulation. The oldest of all ( Sponsio ) could be 
made only by Roman citizens, and only as 
ancillary to a debt created by stipulation. Fide- 
promksio (so called from the words used, 
Fideprcmittis ? Fide pro mitto) was likewise an- 
cillary to stipulations, but it could be made by 
aliens as well as by citizens. Both forms were 
obsolete in die time of J ustihian : they had been 
lon£ replaced, by fidciussio (from the words 
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Fidciubcs ? Fideiubeo), which could be annexed 
not merely to stipulations but to every species of 
obligation, whether natural or civil. By mandate. Mandate. 
als<5, without stipulatiu, a suretyship could be 
constituted. Thus, if Titius, at the request of 
Gaius, lent money to ilaeuius, an obligation 
upon Gaius was implied to make good the 
amount if Maeuius failed to repay it. Thus Gaius 
was a surety. Necessarily, however, such a 
liability could arise only in respect of future 
debts, incurred by the creditor on the faith of the 
mandate. If the debt actually existed, and the 
'creditor pressed for payment, anyone who pro- 
mised to see the debt paid, in consideration of • 

the creditor’s forbearing to sue, became a surety, stituto. 
Such an agreement was called n pactum tie 
constitute). 

Women were prohibited by the Scnatus Con- Women 
tul turn Vclleianum (a.d. 46) from undertaking to sureties, 
answer for the debt of .others, whether as sureties . 
or as substitutes (e.epromissoics). Custom refused 
to women not only offices of state, but business 
• duties, which imply their going into the company 
of men away ftom their own homes. They were 
therefore prohibited from undertaking gratuitous 
responsibilities, and exposing their property to 
danger. The terms of the enactment were sweep- 
ing : it forbade every woman to. make any contract 
or give any of her property as security on behalf 
of any^ person (even a husband, sen, or father) to 
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any creditor. Au intercessio by a woman was 1 
wholly void. 

According to the law as it stood in the time 
of Justinian, the surety could not be sued uAtil 
the principal debtor had made default ( benvjicivm 
ordinis), except in the case of bankers, who had 
the option of suing the surety first. If the prin- 
cipal debtor was beyond the jurisdiction, and 
could not be sued, the surety was allowed a ' 
reasonable time to bring him into court, and, if 
he failed, could himself be sued in the first in- 
stance. The creditor, if he compelled the surety 
to pay, must surrender to him every mortgage or “ 
pledge that he had in respect of the debt. In 
the event of the surety being required to pay, lie 
was entitled to sue the principal debtor to repay 
him the amount. His remedy was the actio 
manilati. 

Co-Sureties. — Before tips time of the Emperor 
Hadrianus there existed no kind of right to con- 
tribution between co-sureties (fide tussores), where 
one only had been sued for the whole of the debt. 
A surety when sued could object* to pay unless 
tire creditor first transferred to him his rights of 
action against the other sureties ( bcneficium 
ccdendarum ■ actionum). But Hadrianus intro- 
duced a species of contribution ( bcneficium 
divisiunis). The surety that was sued could re- 
quire the creditor to divide his claim among the 
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sureties ’that were solvent at the time issue was 
joined in the action. If any of the sureties were 
insolvent, the burden upon the rest was increased. 

But if the surety neglected to claim the privilege 
of division, and the creditor obtained the whole 
amount from him, there was no light of contri- 
bution against the co-sureties. 

Sect. X . - -Q l a s i-C'o.vt k act. 

English lawyers distinguish between express Implied 
and implied^ contracts. Under the name of im- Contracts - 
plied contracts are included many true contracts, 
when the consent of the }>arties has not been 
expressed but may be reasonably inferred; but 
other obligations are included that are not based 
on the consent of the parties, and are not con- 
tracts at all. The term “ quasi-contract ” might 
conveniently be borrowed from the Roman Law 
as a name for those obligations, or rights in yer- 
sonarit, that are not derived from the consent of 
the parties, but are imposed by law regardless of 
their assent or dissent. The chief examples in 
the Roman Law are the Concliclio hulebiti to 
recover mono}’ paid by mistake, and the actio 
negotiorum gestorvm. 

Money not due paid under a mistake of fact &oney 
could bo recovered, but, as a rule, not money 
paid under a mistake of law. If the money were 
a debt of honour (natural is obligatio) and volun- 
tarily paid, it could not be demanded hack. 
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Money paid by order of a court is not money paid 
by mistake, even when the order is wrong. So / 
money p>aid to avoid the risk of a penalty is not 
considered as paid by mistake. The general rule 
Ignorance was that a person was to suffer from ignoiance 
andFact. of law, but not from ignorance of fact. The 
reason assigned was, that the law is, or ought to 
be, knowable; but the most p udent man cannot 
know everything. The ground upon which the 
Roman jurists placed the distinction seems to 
rest upon the idea of negligence, so that p. man 
could not plead ignorance of a fact that was well 
known to everybody but himself. Minors under o 
twenty-five, women, soldiers, peasants, and some 
others were not made responsible even for 
ignorance of law. 

Negator- Negotiorum gestio is to be compared with inan- 
«»i gestio. t ] a t e rjn Q ae ^ on Ijelralf of another at his request 
was mandate; to act for him without his 
knowledge or request was negotiorum gestio. 
This was introduced for public convenience, lest 
when men were forced to hurry away suddenly, 
and went from home without giving any one a 
mandate to look after their affairs, their business 
should be neglected. No one, under such circum- 
stances, would attend to the interests of the 
absent if he had no action to recover what he 
spent. The negotiorum gestor, although he acted 
gratuitously, yet interfered voluntarily, and was 
bompl to act with the care of a good fater* 
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familias) it was not enough to use tlie diligence 
he ordinarily displayed in his own affairs. 

Sect. XI. — Delicts. 

Delicts or wrongs may he against tlie person or Division of 
against property. In the Homan Law this dis- 
tinction is very emphatic. A wrong to the person 
was an iniuria; harm done to property was 
damnum iniuria, and a wrong to a person’s 
interests by carrying off his property was furtum, 
or, if violence was used, rapina (or ui bona rapid). 

Iniuria is when a person, either intentionally Iniuria. 

• or by negligence, violates any right that a free 
man lias in respect of his own person. It thus 
includes a multifarious variety of wrongs, as 
striking or whipping a man ; kidnapping or falsely 
imprisoning 0 him; reviling a man in public 
( conuicium facerc ) ; defaming a man either by 
words or writing, or even by acts. Thus it was 
defannftion to take possession of a man’s goods as 
if he were insolvent, when in fact he owed 
nothing. Again, it was an iniuria to enter a 
man’s house against his will, even to serve a 
summons. Attempts directed against chastity, 
and the administration of love-philtres, weije 
iniuriae. 

An assault was not an iniuria if committed Self- 

• • • DoffiDCOi 

in self-defence. When one’s life or limb was 

> 

threatened, any amount of force reasonably neces- 
sary to repel the injury — but no jpore — was low- 
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ful. A man put in fear of his life could with 
impunity kill his assailant ; but, if he could have 
caught the man, anil there was no necessity for 
killing him, he was not justified. In defence of 
property less latitude was allowed. Even a 
burglar could not be lawfully killed, if the house- 
holder could spare his life without peril to him- 
self. Any less violence, however, was justifiable 
in defence of property. 

Aggra- An iniuria was held to be aggravated (at vox) by 

injury considerations— (1). of the nature of the act, as 
when a man is wounded, or scourged, or beaten 
with sticks; (2) of the place, as when the assault » 
is in a public assembly; (3) of the person, as when 
parents are struck by children, or patrons by 
freedmen; (4) or of the part wounded, as a blow 
in the eye. In these cases exemplary damages 
were given. 

slave* unit There could be no iniuria to a slave. A slave 
was susceptible of damage, of depreciatidli as a 
money-making machine (damnum iniuria), but 
not of iniuria. In two ways, however, a more 
humane doctrine was established. First, it was 
held that whipping a slave was a constructive 
iijsult to the master, whose exclusive privilege it 
was to flog his own slave ; and thus, although the 
slave was not injured, the master could sue for 
the insult to himself. Again, when the injury 
was severe, the Praetor granted an action to the 
master, even wjicu from the circumstances there 
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could have been no intention to insult the master. 

In the ease of persons under jiotestas, the rule 
was that they could suffer iniuria, but only their Filii- 
pa'terfamilias could, except in certain rare cases, f ami ^ as ' 
sue for the injury. The paterfamilias sued both 
on his own account and his son’s, and was entitled 
to damages on both grounds. In like manner, a 
husband sued for iniuria done to his wife. Wives. 

Wrongs to property are to be distinguished in Division ol 
the Itoman Law in the case of moveables mid 
immoveable, 5 by the nature of the respective 
remedies. A right to a moveable may be violated 
* in several ways : first, by depriving the owner of 
possession, and that either by stealth ( furtum ) 
or by violence (ui buna rapta); and, secondly, 
without depriving the owner of possession, by 
damaging lVis property, and impairing its useful- 
ness ( damnum iniuria). 

Theft is defined in the Institutes of Justinian Theft: its 
to be '/lie dealing with an object, or with its use, Kinds - 
or with its possession, with intent to defraud. 

To deal fraudulently with the use or possession 
of a thing in a manner not permitted by the 
owner was tileft. Thus if a creditor, who is 
entitled merely to the possession of the lliijrg 
pledged, used it; or if a person with whom a 
thing was deposited merely for custody, used it; 
or if a person borrowed a thing for one purpose 
and used it for artbther — in all .those cases the 
parties were guilty of stealing jhe use (fuUum 
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usus), unless they believed honestly that the 
owner would not object to what they did, or 
unless, even if they did not so believe, the owner 
in fact did not object. If an owner that ffad 
pledged a thing carried it off secretly from the 
creditor, or if an owner, finding his own lost pro- 
perty in the lawful possession of another, sur- 
reptitiously took it away, the owner was said to 
steal the possession of the thing [furtum posses- 
sionis). When a person attempted to seduce a 
slave to steal his master’s property, sjjul, in“order 
to catch the tempter, the master allowed the slave 
to carry some goods to him, the old jurists were in “ 
great perplexity whether an actio f urti could be 
brought against the tempter or even an actio 
serui cornrpti. For the owner had consented to 
the removal of the goods, and one cannot steal 
what the owner is willing for one to take; and 
the slave had not been corrupted, for he went 
straight and told his master. Justinian brushed 
aside “such subtlety,” and declared that both 
actions should be brought against the tempter. 

An action for theft could be brought not merely 
by owners, but by any one who, iff consequence 
of. being responsible for the loss of anything, was 
interested in its safe custody. Every person who 
was under ,a legal obligation to take care of any 
property was consi^pred in fault if the tiling was 
stolen. Thus, a fuller or tailor takes clothes to 
he cleaned and -ddine up or to be mended for a 
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fixed price, and they are stolen from him, it is Hirers, 
he, and not the owner, that can bring the action 
for theft. The owner had no interest, as he 
coitld sue the fuller or tailor for the value of the 
things stolen. But if the fuller or tailor weref 
insolvent, the owner was allowed to sue the thief. J 
A similar rule prevailed in the ease of gratuitous Borrowers, 
loan ( comviodatum ) till Justinian altered the 
law. Justinian gave the owner an option of pro- 
ceeding either against the borrower or against the 
thief, i If the owner knew that the thing wub 
stolen, and commenced an action against one, he 
» was not allowed to stop that action and sue the 
other. He had made his election. If, however, 
he began an action against the borrower in 
ignorance of the theft, he was allowed to give up 
his claim Against the borrower and to proceed 
against the thief. If the thief were solvent, 
there was an advantage in suing him, as he was 
liable ‘ J to a penalty of double the value of the 
thing stolen. In the case of a gratuitous deposit, Deposi- 
the person with whom the thing was deposited tees ‘ 
was not answerable for negligence, and therefore 
not for loss by theft. xVccordingly in this case 
the owner, and not the depositee, had the action 
against the thief. 

In the Homan Law, theft was treated as a mere Criminal 
civil wrong subjecting the culprit to an action Tllett3 ' 
for penalties; not c\en in the latest times, except 
in a few aggravated cases, to punishment as a 
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criminal. Cattle-stealing, burglary, hodsebreak- 
ing, stealing from public baths, or from a house 
on fire, were punished criminally; but in ordinary 
eases the thief was exposed merely to a civil 
action. The penalties varied according fo an 
ancient and curious rule. If the thief was 
caught in the act ( furtum manifest-inn), the 
penalty was fourfold the value of the thing 
stolen; if he were not ( furtum nee manifeHum ), 
the penalty was twofold- -besides, in either ease, 
restitution of the stolen property. Many .■subtle 
questions were raised upon this distinction : 
Justinian decided that it was manifest theft so » 
long as the thief was seen or taken in possession 
of the stolen goods by any one before he reached 
the place where he meant to carry them and lay 
them down. 

Not only the thief, but any one that aided and 
advised the thief (ope et consitio), was liable to 
an actio fvrti. Mere advice and encouragement 
was not enough : there must be some overt act. of 
assistance, as placing a ladder under a window 
for the thief to enter, or lending him tools to 
break open the house. «• 

In the case of robbery (actio ui honorinft rap- 
to mm) the penalty was fourfold if the action was 
brought within a year; after a year, only the 
single value could bo recovered. The fourfold 
penalty included the recovery of the thing taken. 
The .\rules relating to robbery are but a repetition 
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of the rules applicable to theft. But at this 
point Justinian notices the distinction between 
robbery and the violent seizure of goods under a 
claim of right. By statute (a.d. 389) it was 
established that if an owner forcibly reclaimed 
his property, whether moveable or immoveable, 
ho should forfeit it to the person from whom he 
took it; and that, if a person, not owner, but 
thinking himself owner, did so, he. should restore 
the property, and then pay its value. This rule 
was maintained by Justinian. 

The law relating to wrongful damage to pro- 
0 perty ( damnum iniuria ) rests on the provisions of 
a plebiscite, known as the Lev Aquilin, carried 
by Aquilius, a tribune of the plebs, perhaps ciir. 
me. 286. This law abrogated and superseded the 
provisions df the earlier law, including the XII 
Tables. It was not a scientific enactment ; it dis- 
tinguished only two classes of injuries, each 
eharacHerised by a distinct and arbitrary measure 
of damages. The first class was the killing of a 
slave or four-footed beast reckoned among cattle. 
The penalty was the highest value that the pro- 
perty bore within the year preceding. All other 
damage to slaves, animals, moveables or even 
immoveables, was included in the second cate- 
gory, and the measure of damages was the highest 
value within the thirty days preceding the in- 
jury. If the defendant, denied his liability, and 
was condemned, he had to pay trouble damages. 
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The enactment, as it was drawn, made no pro- 
vision. for indirect injuries. Thus to throw a 
stone at a horse and hurt him entailed liability; 
hut to lay down a stone and trip a horse was “not 
visited with damages. This defect was remedied 
Direct and by the Praetor. The statute gave an action only 
Damages, when the damage was done to a body by a body 
[cor pore corpori) ; but the Praetor after the analogy 
of the statute gave a remedy when the damage 
was done not directly by the body ( non corpore 
sed, corpori), and even when no 'damage was 
done to the thing itself (wee corpore nec corpori). 
In the first case, the action was said to be utilis ; 
in the second case, an actio in factuvi, as it was 
called, was granted. Thus if I shut up another 
man’s slave or cattle, and starve them to death, 
or drive a beast so furiously as to founder it, or 
terrify cattle to rush over a cliff, or persuade 
another’s slave to climb a tree or go down 1 well, 
and he in climbing or going down is either killed 
or injured in some part of his body, then against 
mo an actio utilis is given. If, on the other 
hand, a man thrusts another’s slave from a bridge 
into a river, and the slave is drowned, then he is 
1 directly liable within the words of the statute, as 
it is with his body he did the damage. If, again, 
a man moved by pity frees another’s slave from 
his fetters to release him, he damages the 
master’s interests, but not the body of the slave; 
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and for ’sncli cases provision was made by tbe 
actio in factum. 

To support an action under tbe Lex Aquilia, Negii- 
liowev^er, it was essential tbat tliere should be not 8ence ' 
merely barm ( damnum ) but wrong ( iniuria ). 

Tbe damage, to be actionable, must be done either 
intentionally or by negligence. Wliat consti- 
tuted negligence depended upon circumstances.; 

Two cases are cited in tbe Institutes. A man 
playing with javelins bills a slave passing by. 

Is he liable f If be was a soldier practising in 
Q the Campus Martius, or in any other place set 
apart f. oldiers’ practice, tbat did not imply 
negligence; but if any one else, or a soldier else- 
where, did so, the striking would prima facie 
amount to negiig nee. Again, if a pruner, by 
breaking down a branch from a tree, kills your 
slave as he passes, near a public road or path 
used by neighbours, and he did not first shout 
and warn the slave, he J was guilty of negligence. 

If, on the other hand, the place was quite off 
the road, or in the middle of a field, lie was not 
liable for negligence, even if he did not shout. 

Want of skill was considered equivalent to negli- Want of 
gonce for the purpose of the Lex Aquilia; as, for sk1 ^' 
instance, when a doctor kills a slave by bad 
surgery or by giving him wrong drugs. So if a 
rider or a muleteer runs over a slave, he is charge- 
able with negligence if the damage resulted fr-om 

O 
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want of skill, or even from want of tlie strength 
of an ordinary man. 

In estimating tlie compensation due to the 
owner, it was not the present value of the slave 
or thing killed or damaged that was taken as the 
basis of calculation, but the highest value within 
the preceding year or month; and so it might be 
more than the present value. Again, the actual 
value of the object by itself merely might not 
represent the loss accruing to the owner from its 
deterioration or destruction. Thus, if onb of a 
pair of mules or of a team of horses was killed, 
or one slave out of a band of comedians or * 
singers, the reckoning includes not merely the 
animal or person killed, but in addition the 
depreciation in value of the rest. So, if a slave 
that is killed has been appointed heir to a man 
whose estate is worth 1000 aurci, and by his death 
the inheritance is lost to his master, then the 
damages include, in addition to the value of the 
slave, 1000 aurei. 

Immoveables, in regard to wrongs, are in a 
different position from moveables. Immoveables 
cannot be stolen; and, if a possessor is wrong- 
fully ejected, the law can actually restore his 
property, and not merely give him an equivalent 
in damages. In the Homan. Law, the remedy 
for wrongful ejectment was not technically called 
an action, but an interdict ( Infcrdictuvi dc vi et 
w ' armata ). Every injurious act done to an 
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immoveable without the consent (clam) or against Clam, ui. 
the will ( ui) of the owner, exposed the offending 
party to the interdict Quod ui aut clam, by which 
he was compelled to pay the expenses of undoing 
the mischief. 

Quasi-Delicts. — The wrongs above enume- Quasi- 
rated alone were called delicts; other wrongs De,ict - 
were said to arise quasi cat delicto. In this case 
the prefix quasi indicates merely that the wrongs 
so described J did not attract the attention of the 
law until a comparatively late period, when the 
denotation of “ delictum ” was fixed by usage. 

Between a delict, therefore, and a quasi-delict 
there was no real distinction. The quasi-delicts 
mentioned Jn the Institutes may be briefly 
noticed . 

If a index gave a corrupt decision, or gave a Wrong 
decision beyond the terms of the reference, he Jud 8 ment 
was liable to an action°for damages at the suit of 
the injured party. 

The occupier of a house was liable (dupli Dcicctum 
quanti damnum datum sit actio) for damages Effusitm- 
done to any one by anything thrown out qr 
poured down from the house, although the mis- 
chief was done not by the occupier himself, but 
by some one else. 

Persons who kept anything so placed or hung Positum 
that it might, if it fell, do liasm to a person 
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passing by, were subject to a penalty of iO aurei, 
even if no one was liurt. 

Edict A master of a ship was liable for any loss by 
Cauponae, theft or damage to any goods in tlie ship throilgh 
etc - the misconduct of the sailors employed in the 
ship. The same responsibility attached to inn- 
keepers and livery stable-keepers for goods left 
in the inn or in the stables. 
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CHAPTER V. 

THE LAW OE INHERITANCE AND 
LEGACY. 

Sect. I. — Testamentary Succession. 

* 

The subject we now approach may be regarded The Will, 
as at once the most interesting and the most 
tedious branch of Roman Law. In its broader 
aspects, it supplies a fascinating chapter in the 
history of thought ; but to enter into all the detail 
that we fincl even in the. Institutes would not be 
very instructive, and would certainly be dull. 
jThe great central fact is that the idea of a testa- 
mentary disposition property, which, but for 
the plain teaching of history, wo should consider 
of the very essence of ownership, was reached by 
slow arpl tortuous steps. 

Sir Henry S’. Maine has drawn attention to the Contrast 
sharp contrast between a modern will and the aldMod" 4 
ancient Roman maneipatory will. The modern will ern Will, 
is a secret document ; it is revocable during life, 
until the termination of which it has no effect. 

The old will of the Homan Law was a conveyance 
inter vivos, made openly in tho presence of a 

J 
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number of witnesses; it took effect fit once, and 
it was irrevocable. But that is not all. The 
purpose of a modern will is to divide property : 
the testator stands face to face with the legatees; 
an executor is appointed merely for convenience 
in winding up the estate. The primary purpose 
of a Iloman will (even in the time of Justinian) 
was to appoint an executor — in other words, a 
universal successor to the deceased; if it failed 
in that, it was wholly worthless. From the legal 
standpoint, the nomination of the executor wa9 
the whole object of the will. That which in the 
real purpose of the modern testator is the first" 
and paramount object — the distribution of his 
property — was in the eyes of the ancient Roman 
law a secondary and quite subsidiary point. 
Nothing can be more puzzling to a student than 
the wholly inverted manner in which, according 
to modern ideas, even the most recent produc- 
tions of the Roman intellect deal witli the subject 
of wills and legacies. To understand how this 
came about is to master nearly everything that is 
of interest in this department of Roman Law. 

The earliest notions of succession to deceased 
persons are connected with duties rather than 
with rights, with sacrifices rather than with pro- 
perty. In the Hindoo Law, the heir or successor 
is the person bouijd to perform the funeral rites 
required for the comfort of the deceased’s soul; 
and even in tin? Roman Luw there are not want- 
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ing indications of the same fact. The property 
of the deceased was the natural fund to provide 
the expenses, in some systems of religion by no 
mains inconsiderable, of the necessary religious 
cereiflonies. In the Homan Law, until the 
change, presently to be stated, made by Justinian, 
the heir was considered to stand in relation to 
third parties as more than a representative of the 
deceased — indeed, as actually continuing his 
legal personality. The heir succeeded to all the Universal 
rights and all the liabilities (in uniuersum iud) 
of the deceased; and, just as a person is not 
excused from paying his debts because lie has 
insufficient means, so it was no answer to a 
creditor, when suing an heir for money due hy 
the deceased, that the deceased hnd not left him 
funds whertewith to discharge his debts. Up to. 
the alteration of the law by Justinian, the hei¥ 
was bound to pay all the debts of the deceased, 
even If he obtained no property from him what- 
ever. An insolvent inheritance was thus a 
veritable damnosa hereditas. 

The history, not of Rome alone, but of other Intestate * 
nations, show* that in the earliest times the heir ^nlnost 
was the person designated by nature to perform Ancient, 
the duties of filial piety to the deceased. The 
children, or, failing them, the more distant kin- 
dred, were the only successors dreamt of by the 
men who made the institutions of the Indo- 
European family. But children and kin ^ome- 
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times fail. To persons actuated by the ideas and 
feelings of a modern European such a circum- 
stance would not bo considered as an evil of a 
grave order. Far otherwise was it with men that 
devoutly practised the worship of ancestors, who 
believed that the spirits of their fathers (m/ines) 
hovered around the household hearth, and 
required such nourishment as eould be derived 
from the food sacrificed to them. To die child- 
less was to leave the perturbed spirit of the father 
without rest or food : from being the natural 
jirotector of his house he became a malignant 
ghoul. The records of ancient law show many 
traces of the absolute horror with which the 
fathers of our race contemplated their discon- 
solate state if they died without children, and by 
consequence without heirs. 

Adoption. The ingenuity of men first provided in the 
fiction of adoption a remedy for this emergency. 
A man that had no child was allowed to select a 
sou. When in the course of nature he died, this 
artifice provided him with an heir. It is a 
disputed question whether the Hindoos ever 
advanced nearer to a law of testamentary succes- 
sion than this rude device; and it is a significant 
fact that the ancient forms of adoption of the 
Itoman Law correspond ])oint for point with the 
earliest forms of true testamentary succession. 
Accordingly, to the Roman 'Law we must turn 
for the development of this idea. 
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Testaiftentary succession did not make a real Testamen- 
beginning until men accepted the idea of the elision 0 ' 
direct appointment of an heir, without going 
through the intermediate stage of sonship. The 
first testamentary heir is he that succeeds, not 
by natural succession, hut by the will of his 
predecessor, directly to the deceased without 
being first his son. This stage is exemplified by 
the Roman Law. During the thousand years 
through which we trace the evolution of Roman 
genius in the region of law, one grand central 
idea dominates the whole law of wills. It is that-,' 

l 

• the function of the Will is to name an heir. The 
conception of a legacy — of the gift by the 
deceased of a specific part of his property to a 
legatee — was originally no part of the will, and 
might almost be said to bo alien to it. Indeed, 
the history of this portion of the law may be 
summed up in the statement that the legacy 
gradually encroached upon, and ended by almost 
superseding, the idea of universal succession, 
upon which was based the first introduction of 
wills. The Legacy came into being when first 
the law pernhtted the testator to enjoin com- 
mands upon the heir as to what he should do wi|li 
this or that article of property, and when the 
heir was compelled to execute those commands. 

Finally, as will appear, if we penetrate through 
an outer crust of folios and a somewhat tangled 
story of legal learning, we shall ^ind the Roman 
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Law reaching a point scarcely to be distinguished 
from the modern view, bringing the testator into 
direct relation with the legatee, and reducing 
the ancient Heir to a mere official for distributing 
property. 

The principle of the Homan Law until the 
introduction of inventories by Justinian was that 
the heir, as regards third parties, stood exactly 
in the shoes of the deceased, and was bound to 
pay all his debts, even if he obtained no property 
from him whatever. By the provisions af the ( 
XII Tables the testator, after his debts were paid, 1 
could bequeath the whole surplus of his estate *> 
to legatees. This freedom defeated itself. No 
inducement was left to the heir to accept the 
inheritance, and the heir, accordingly, by 
refusing to act, nullified the testament, and 
deprived the legatees of everything. After two 
ineffectual attempts to deal with this question 
by legislation (Lex Fuiia, n.r. 183; Le.r Vitcnnia, 
n.c. 169, if not 1T4), in the year b.c. 40 a statute 
(Lex Falcidia) was passed providing that in every 
case the heir should have one-fourth of the clear 
proceeds of the estate. In estimating the clear 
proceeds, all the debts were deducted, and the 
funeral expenses and the price of slaves ordered 
to be manumitted by the will. 

Justinian introduced a- profounder change in 
this than iu any other branch of law. He broke 
up jin association of ideas riveted by the practice 
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of more* tlian a thousand years. The ideas of 
“ heir ” and of “ unlimited liability ” were indis- 
solubly associated for ages. Justinian, at one 
bo?d stroke, converted the heir into a mere official 
appointed by the testator for the purpose of 
winding up his affairs and distributing his pro- 
perty. The heir now differed in nothing from a 
modern executor, except that he was continued 
in the heir’s right to a fourth ( quart a Falciilia), 
unless the testator expressly forbade it, and he 
was c’lit itled, to the property left by the testator 
in so far as it was not swallowed up in legacies. 

This result was accomplished by a process of .. 
gentle compulsion. If the heir did not make an 
inventory — setting forth all the property of the 
deceased — he not merely continued liable for the 
eights of the deceased, hut, in addition, was com- 
pelled to pay all the legacies, even should the 
assets prove insufficient. On the other hand, if 
the heir made a full inventory in compliance 
with the terms of the law, he was released from 
all personal liability for the debts of the 
deceased, and was not bound to pay beyond the 
assets that cahic into his hands. 

The essence of a Roman will, as has been Nature 
already stated, was the nomination of a universal 
successor to a deceased person ; if a will failed 
in that point, it was wholly and absolutely worth- 
less; if it accomplished that object, it could, but 
it need not, effect other purposes.^ such as the gift 
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of legacies or the appointment of tutors. So 
fastidious was the Roman Law in keeping up this 
relation between the heir and the legatee that, 
until Justinian altered the law, a legacy occurring 
in the will before the appointment of the heir 
was void. In respect of its juridical essence and 
validity, a will was nothing but a lawful mode 
of nominating an heir. Even after the profound 
change introduced by Justinian, the essence of 
tho Testnmentum continued to be the valid and 
successful appointment of an heir. , If none of 
1 lie heirs named in the will could or would accept 
Ihe inheritance, the will was void, and the f 
legacies failed of effect. The further progress 
of the Roman Law was not accomplished by an 
extension of the testament -urn, but bv practically 
superseding it, through a new mode of declaring 
a last will by codiciUi and fideicommissa, which 
will be explained hereafter. 

The making of a testament urn, as we might 
infer from its history, was an extremely complex 
affair. In order that it should operate effectually, 
it must comply with five sets of conditions. 
(1) Certain forms must be observed; (2) certain 
persons, if not made heirs, must be formally 
disinherited; (8) to certain persons a definite 
portion of the testator’s property must be left; 

(4) an heir must f be j^’operly instituted ; and 

(5) the testator, the witnesses, and the heir must 
be severally capable by law of taking the part 
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assigned to them. Even when a will complied 
with all these conditions, it might ultimately 
fail, owing to circumstances arising beyond the 
tesfator’s control. Nay, the will might remain 
perfectly good, and yet, if the heir named for 
any reason refused to accept, the whole fell to 
the ground. A few words upon each of these 
points will suffice. 

,’S 1. In the earliest times wills were made in the Forms 
comitia C'alata assembled under the presidency of 
of the* Chief. Pontiff. A will, being a departure ComiHis 
from the rule of intestate succession, required the Caiatis - 
* assent of the gentes, whose eventual interest was 
involved; and, since the sacra might be affected, 
it required the sanction of the College of Pontiffs. 

It was oral; and it was completely public. Till 
the Nil Tables enacted that a man’s last dis- 
positions should be observed as law, it was 
probably an ordinary legislative act. This form 
had become practically obsolete by the time of 
Cicero. There was also a will made on the exe In pro- 
of battle (in procinctu), when the army was ready ct " cte ' 
to fight ( Procinctus est expeditus ct armatus 
exercitus). Three or four comrades sufficed as 
witnesses. This form seems not to be mentioned 
in the surviving literature later than n.c. Id-3. 

The next will — the old will of Republican per aes 
Rome — was originally a conveyance inter vivos etlll>ram ‘ 
~(per aes et lihram). *The maker of the will sum- 
moned five witnesses, Roman.) citizens ever 
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puberty, and a balance-holder ( libripcns ). He 
then conveyed his whole legal status to a nominal 
purchaser ( famiHae emptor). At first this person 
was the heir, upon whom after the death of^he 
testator devolved the duty of paying the legacies. 
At this stage the transaction differed in little 
from an ordinary conveyance. The next step 
was to employ a familiae emptor merely for 
form's sake, the name of the heir being contained 
in a written document, which was not opened till 
the testator’s death. Up to this point’, the 
development of the will was carried on by the 
jurisconsults. The next step was taken by the 
Praetor. He set forth in his edict that when a 
written will was sealed with the seals of seven 
witnesses (a number made up by adding the 
libripcns and the familiae emptor to 'the five wit- 
nesses required for an ordinary manci patio), he 
would give the person named as heir in the will 
the possession of the inheritance, even although 
no formal sale took place. By subsequent 
imperial legislation the signatures of the testator 
and of the witnesses were required. The written 
will, as it existed in the time of Justinian, had 
thus a threefold origin (ins tripcrlitvm •). The 
making of the will ( uno contexts), and the 
presence of the witnesses all together at the cere- 
mony, w t ere a reminiscence of the will by 
mancipation The seals and the number of the 
witnesses caii le - from the Praetor’s edict. The 



TESTA M EXT A It Y SUCCESSION. 


176 


signatures of tlie testator and of tlie witnesses 
at the foot of the will form the contribution of 
imperial legislation. 

2? The next condition of a valid will was Disheri- 
that if certain persons were not named heirs they 
should be expressly disinherited. At first this 
applied only to such persons as were under the 
potestas of the deceased and became independent 
(.mi int is) by his death. These heirs were called 
: sui lieredes. In the time of Justinian the law 
stood thus. .On pain of invalidating his will, a 
testator must appoint as heirs, or else disinherit 
*by name, not merely stti he redes but all his 
descendants through males, whether born at the 
testator’s death or then in the womb. Inasmuch 
as the testator was perfectly free to disinherit all 
his children, it might ha re been assumed that, if 
he did not name them as heirs, he intended to 
exclude them from the inheritance. The true 
reason for this technical rule, so eminently cal- 
culated to be fatal to wills, was that the old 
theory of the family implied a species of co-Joiiit- 
partnersliip in the family estate. The children 
were regarded as owners even during ine life of 
the paterfamilias, who was sole administrate*, 
and, when he died, they were conceived as having 
obtained free administration of tlieir estpte, not 
as having obtained such estate by succession. 

JTlie law therefore regarded them as being owners 
unless something had been done* to turn tliem 
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out. The father had the power to do so, hut, 
unless he exercised that power, there was no 
vacancy to which he could nominate strangers as 
heirs. This conception of a family copartnership 
must have had its roots deep in the Roman mind 
before it could have maintained so long an 
arbitrary rule that even the all-devouring zeal of 
•Justinian diu not remove. 

Legitim. 3. When the testamentary power was con- 
clusively sanctioned in the Twelve Tables, it was 
recognised aa in its nature exceptional, and as an 
invasion of the rights of the family; but no hard- 
and-fast line was adopted to prevent the testator 
from leaving his children destitute. A remedy, 
however, was introduced on the plea that the 
testator’s will was contrary to his duty (trsta- 
mentum inofficiosum), and that consequently he 
had acted as if not of sound mind when lie drew 
up the will. The meaning was, not that the 
father was really mad, but only that lus will 
ought to be treated as if he had been mad. In 
considering this limitation of a testator’s free- 
dom, and the necessity of making some provision 
(legitima jx/rtio) for his nearest relatives, we 
rrust not forget that the children of the Roman 
paterfamilias had no rights of property, and that 
what they acquired in virtue of their own 
exertions pr of thp liberality of others was the 
property of’ their father. Tnus to disable them,., 
and at the sa.uio time to permit the father to give 
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wliat was in morals although not in law their 
own property to strangers, would have been to 
sanction a species of injustice which it is not in 
the grower of any father in modern times to com- 
mit. After some fluctuation, the doctrine of the 
Roman Law came to be that the testator should 
leave not less than a fourth of the amount that 
would have fallen in case of intestacy to his 
, children. Children were required in the same 
. ,-way to remember tlieir parents in their wills, 

\ and evfen brothers and sisters were forbidden to 
exclude brothers and sisters iu favour of strangers 
•of doubtful reputation. 

4. The next point requiring the attention of a Institu 
testator was the formal nomination of an heir. g°° r ° £ 
In early times stated language was employed, 
as Lucius Tili us milii- he res esto, but at length it' 
was sufficient if the testator’s intention was- 
shown. The appointment must, however, be in 
express'* language ; it could not be inferred from 
the testator’s throwing upon a person duties 
appropriate to an heir. In case the person first 
named might die or decline to act, it was usual 
to add another*to take in such an event. This 
was called Substitution, and could be carried t» Sufctitu- 
any extent, usually ending with the name of a tlon ‘ 
slave of the testator, who obtained his freedom, 
but could not refuse the 1 inheritance. This sub- 
stitution ( suhstitutio vulgaris) took effect only if 
the person instituted heir decline^; if he, once 
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accepted, the substitution wa« s : t„ e:\-i. In one 
ease, however, the Soman L; -v -.ermined !t 
substitute to come In even niter instituted 

had accepted. A testator might say. "Let Titius 
my son he my heir. If my son shall not be my 
heir, or if he shall become my heir and die before 
he comes to puberty, then let S.-’n.* heir." A 
son could make a trill after puberty, but not 
before, so that in effect such a substitution (>ub- 
xtilutio pupiUari tt) was an appointment of an heii 
to the son until he arrived at the,, age when be 
could name one for himself. Justinian extended 
this indulgence to parents of insane children, 
enabling them to name substitute heirs to such 
children, even if over the age of puberty, until 
their death or the recovery of their reason. This 
was called suhHilutio eremplaris. u 

h. The grounds of incapacity to make a will or 
to be a witness or an heir are not of sufficient 
interest to require detailed statement. They are 
collected in “Roman Law," pp. 794 — 804. 

If a will did not comply with the proper forms, 
or did not name an heir, or if the testator, the 
heir, or any of the witnesses wdie incapable of 
feting', their several parts, or if the testator did 
not (oqhresslv disinherit his children, the will 
was said tV> be ininstum, or non iurc factum, or 
nulli it* motifanl i.„ If it this right in those points, 
but did not imake provision for the legitiin 
(Icgitimn portions of children, it was inoffiria.onn. 
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II the will was originally good, but no one took 
as heir under the will, or the testator lost his 
capacity before his death, it was said to he 

inritum •: if no one took as heir, it was also some- 

'■*; 

times said to be destitutum or desert-uni. If the 
testator made a new will, or his will became 
invalidated by the subsequent birth of a person 
requiring to bo disinherited, but not disin- 
herited, the original will was niptiim. 

From this brief sketch, it may be understood Non- 
how perilous* was the act of testation, even in the wui* 1 
latest times. TVe may well ask why a people 
‘with the practical genius of the Homans for law 
continued to submit to a form of will that must 
constantly have frustrated the intentions of 
testators and the expectations of legatees. The 
explanation js found in tie fact that in the time 
of Augustus a new mode of testation was intro- 
duced, which successfully enabled testators to 
avoid the snares and pitfalls of the testament inn. 

The mountain was too great to remove, but a way 
was found of simply walking round it. The 
device invented for this purpose was the non- 
formal will of* the Homan Law — Codicilli. In Codicilli. 
their origin and essence, codicilli present a com- 
plete contrast to the testament u-m. They were 
in the nature of requests to persons who, 
independently of the codicilli, were heirs, to give 
«_fo others either some specific articles or a fraction 
or even the whole of the inheritance. By codicilli 
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a legal heir could not be appointed. Originally 
they were free from all formalities: in a.d. 424, 
however, Theodosius required the presence of five 
witnesses, but Justinian enacted that, eveif if 
this testimony were wanting, a person claiming 
under a trust could compel the heir to tell upon 
oath what instructions he. had received. By 
codiciUi no person could be disinherited, nor did 
their validity depend upon providing legitim. 
If there was no te... • men linn, codicilH operated 
by way of trust on the heirs ab int£*tato\ u but if 
there was a tcstamentum, they were considered a 
charge upon the testamentary heirs, and were 
made to stand or fall with the will. If codiciUi 
were made before a testamcntum, the codiciUi 
were presumed to be cancelled, unless the con- 
trary was proved. It was usual, therefore, in a 
will to confirm codiciUi previously made, if the 
testator wished them to be carried out. 

We are informed by Justinian that the Homans 
owed the introduction of codiciUi to the Emperor 
Augustus. They became exceedingly popular on 
account of their convenience when the ltomans 
were away from home, and soon a special 
jftdge was appointed to take charge of trusts 
(fideico.vi mi-mo). These trusts were charges on 
the legal heir, whether he were appointed by will 
or succeeded to ,nn intestate. From the first, 
great latitude was allowed in trusts. Thus aliens 
anil Latins co* r Jd take by way of trust, although 
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uo( under a will. Women could take ail inherit- 
ance by trust, free from the restrictions of the 
Lc.r Ynronia. Again, hy means of trusts much 
gre&ter flexibility was introduced in the settle- 
ment of property. A testator by way of trust 
could give his inheritance to A for life, then to 
11 for life, and then to divide it- between 1), 
and E. Again, A and 15 might be heirs on trust 
that, if one died without children, his share 
should go to tlie survivor, and, if both died 
witlioht ehiljlren, the whole should go to C. Such 
limitations were impossible in a testament-inn. 

Tn one respect fhicicom missa were slow in Ilcres and 

attaining maturity. When a testator to take a mi *Tariuf. 

simple ease -charged his heir to give up one-half 
of the inheritance to another, it was no easy task 
rightly to adjust the relations of the two persons. 

The maxim of the Roman Law was : “ Once an 
heir, always an heir.” An heir could part with 
the goods he received, but he could not divest 
himself of bis liabilities. The first plan adopted 
was to sell the portion of the inheritance subject 
to the trust to the ] verson named for a nominal 
sum, and reefuire him to guarantee the heir 
against a corresponding amount of the debts. 5n 
the time of Nero (probably a.d. 56), the Seiiatus 
Consultum Trebellianum was made, providing 
that, in the case of* inheritances wholly or 
partially given up uifder a trust, the actions here- 
tofore given to or against the heir-jliould be given 
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to and against those to whom under the will the 
property was required to be surrendered. This 
statute was perfect, except in one point : it did 
not compel the legal heir to enter pro forma and 
transfer the inheritance. In a mature law of 
trusts it is an elementary maxim that a trust 
shall not fail from want of a trustee; but in this 
early stage of their growth the maxim was that 
flie trust must fail unless there was a trustee. 

The next step was characteristic. In the reign 
of Yespasianus (a.i>. C9 — 79), by the Senator 
Consvltum Pegasianum, a bribe was offered to the 
heir to enter; he was allowed to retain a clear 
fourth. This, by analogy to the Faleidian fourth, 
was known as the quart a Pegariana. If, then, a 
legal heir was left by the will a fourth, or up- 
wards, he entered, and the Senatus Consvltum 
T rebellion urn divided the liabilities in proportion 
to the shares of the inheritance. But if less than 
a fourth was left by will, the heir claimed the 
benefit of the quarta Pegasiana, and in this case 
the other statute did not apply, and at law the 
heir was saddled with the whole debts. Accord- 
ingly, in this case again, the old plan of a 
nominal sale of a portion of the inheritance was 
gone through, and mutual guarantees given by 
the heir and the beneficiary. Finally, Justinian 
put the law on a clear footing. He enacted that 
in every case the heir should enter, with tlie^ 
benefit of the £ enatus Consvltum Trcbellwnum, 
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but that he should, nevertheless, have the benefit 
of the Pegasian fourth. 

One step alone remained to complete theCodi- 
dowlopment of the law of testation. It became clause, 
usual *to insert in wills a clause to the effect that, 
if for any reason the instrument failed as a will, 
it should be regarded as codicilli, and so bind the 
heirs ab intesiato. This clause ( clausula coclicil- 
laris) healed every defect in a will ; for the 
beneficiaries, if the)- could not sue under the will, 
could compel the heirs ab iniestato to execute the 
provisions of the instrument as trusts. 


Sect. II. — Intestate Succession. 

The law of intestate succession is most con- Three 
veniontly considered in three periods. The first PenodH - 
takes the law as it stood at the time of the XII 
Tables; the third deals with the law as finally 
settled by Justinian, after the publication of the 
Institutes: and the second covers the space inter- 
vening. The first aiid the third periods are 
characterised by logical rigour and simplicity; 
the middle period is one of confusing transition. 

At the time jf the XII Tables the inheritance 
descended to the family as based on the poteslas. 

A father and an emancipated son were in law 
absolute strangers for the purpose of succession. 

By Justinian’s latest enactments, the pblcstax is 
disregarded, and relationship is based on the tie 
of blood. In the language of the jurists agnation 
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is superseded by cognation. In tlie interval 
between the XII Tables and the final legislation 
of Justinian, we trace the successive steps by 
which the natural came finally to supersede dhe 
artificial tie. 

Succession accokding to the XII Tables. 

The classes that took an inheritance were as 
follows : — (1) sui heredes ; (2) in default of these, 
adgnati ; and (3) in default of these, gentiles. 

Sui lieredes were all such persons under the 
potestas or manus of the deceased as became 
independent on his death. Hence emancipated < 
children, and daughters, if married and in the 
7 nanus of their husbands, could not succeed to 
their father. On the other hand adopted children 
did succeed. Sui heredes took equal shares, the 
males not taking more than the females, nor the 
elder more than the younger. If some were 
children and others descendants of children, 
those descendants took only the share that their 
parent would have taken if he had been alive. 

Adgnati formed a wider group, having the 
same centre, but a larger circumference. Persons 
are adgnati when they are so related to a com- 
mon ancestor that if they had been alive together 
with him- they would have been under his 
potestas. . 'The constitution of a Roman family 
under the potestas has already been considered^ 
(pp.. 35, sq.). ^Thc agnates in the nearest degree 
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of kinship excluded Hie more remote, and those 
in an equal degree of propinquity took equal 
shares. Failing adgnati , the members of the 
gOns to which the deceased belonged took the 
inlieTitance. Who these were, is a problem too 
difficult to consider here . — ( See “ Roman Law,” 
pp. 838 — 840.) By the time of Gaius the suc- 
cession of the gentiles had fallen into disuse. 


Succession ehom the XII Tables to Justinian. 

» 

It would be wearisome and uninstruetive to C^ an g es 
trace the changes from the XII Tables to Jus- j^, Prae ' 
tinian in detail. But the broader features may 
be indicated. The Praetor introduced two great 
innovations. First, he allowed emancipated 
children to J succeed along with svi heredes; and 
he allowed more distant blood relations ( cognati ) 
to come in after the adgnati. Thus according to 
the Praetor the order of succession was — C 1 ) 
children ( mule liberi)' whether under potestas or 
not; (2) statutory heirs (un.de legitimi), consisting 
principally of adgnati ; and (3) cognati, or blood 
relations not fncluded in the previous classes. 

Again, by the Senatus Consultum Tertvlliani*m Statutory 
(a.d. 158), freeborn women having three children, Change8 ' 
or freedwomen having four, were enabled to 
succeed to their childfen; an,d by the Senatus 
Consultum Orphitiahum (a.d. 178), children were 
permitted to succeed to their mothers. 
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Justinian’s Final Legislation. 

Novels 118 and 127. 

Justinian regulated succession in three classes 
— (1) Descendants; (2) Ascendants, along with 
brothers and sisters; and (3) Collaterals. 

First. Descendants excluded all others. Chil- 
dren take equal shares; grandchildren take the 
share their parent would have taken if alive. 

Secondly. Failing descendants, ascendants 
came in along with brothers and aiders of the 
whole blood. Children of a deceased sister or 
brother took that person’s share. 

Thirdly. Failing those, the next of kin suc- 
ceed, the nearer excluding the more remote, aiul 
those in the same degree taking equal shares. 

Vesting of an Inheritance. 

For the purpose of vesting, heirs are divisible 
into three classes — (1) Nechsarii he redes ; (2) Sui 
et neccssarii heredes ; and (3) E.rtrmiei he redes. 

A necessary (or compulsory) heir is a slave of 
the deceased declared free and appointed heir by 
Ilk master’s will. He could not refuse the in- 
heritance. Hence, as a last resort, a slave was 
named heir to prevent his master’s inheritance, 
in case he' died insolvent," from being sold in his 
master’s name, and thereby bringing upon him^ 
posthumous ignominy. 
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The et nevessurii hcrcde .s- were those uiulcr Sui 
the potest as of deceased. At first they could not, Hcyct,cs - 
any more than slaves, decline the inheritance; 
and they succeeded without the necessity of any 
actual acceptance (ipso litre). The Praetor gave 
them the privilege of refusal ( benefieiitm ab- 
stinemli) if they did not interfere with the 
inheritance. 

Extranci heretics embraced all other persons, other 
They did not become heirs until they accepted Heira ‘ 
(adit to hcrcr/Hatis), either expressly and formally, 
or by acts of interference with the property of 
* deceased. 


Skct. III. — Lkgact. 

The law of bequest was founded on a single Basis of 
principle, ifamelv, the intention of the testator. 

The rights of the legatee, and all the incidents 
connected with the legacy, have no other origin 
than flic will of the testator. The law of bequest 
is therefore simply the* interpretation of legacies 
But the will of a testator is limi • <1 bv twi 
circumstances, one permanent, the othei ■ cal anc 
temporary. Everywhere the will of a testator i 
circumscribed by the general laws of his country 
The State defines wliat property can be be 
queathed, who may be legatees, and subject ti 
what restrictions testation will be allowed. Bu 
in Borne, beyond tlfese general limits, narrowe: 
restraints were imposed by the ■, spirit qf Ibga 

3 
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Formalism iliat pervaded every liraiieli nf 1 lie 
law. It was the universal tendency nf (lie old 
Roman Law to prefer the form to the spirit ; and 
thus, in the law of legacy, the intention of t'he 
testator was not respected unless it was expressed 
in one or other of certain precise forms. 

Old Forms During the Republic a legacy must be made in 
quest. one of four forms. The first was said to per . 
■uindicationem, because it transferred the owner- 
ship of the thing bequeathed to the legatee 
immediately when the heir entered. The (Ybject 
of bequest accordingly must be in the ownership 
(ex iure Quiritium ) of the testator. The. form * 
was this: — “To Lucius Titius I give and be- 
queath (do lego) the slave Stiehus.” The second 
was per damnationem. It imposed a duty on the 
heir : “ Let my lieir be condemned (damn ns csto) 
to give the slave Stiehus to Lucius Titius.’’ 
Here the slave Stiehus may or may not belong to 
the testator : if he does not, the heir must buy 
him from his owner and deliver him to the 
legatee, or, failing which, he must pay the value 
of Stiehus. These were the chief forms; the 
others were mere variations. The 3 third, called 
. si:,endi modo, ran thus: “Let my heir be con- 
demned to allow ( sinere ) Lucius Titius to take 
and have for himself the slave Stiehus.” The 
fourth, per praeceptioneiA, was to this effect: — 
“Let Lucius Titius pick out first ( praecipito ) ihq^ 
slavh Stiehus,” cthat is, before the division of the 



LEGACY. 


189 


inheritance, Titius being here taken to be a 
co-heir. 

The introduction of trusts ( fideicommissa ) in Tnmtsand 
till time of Augustus afforded a means of escape Legacle8 ' 
from the narrow pedantry of the old forms of 
legacy. During the Empire, the two systems 
continued side by side. A testator might rely 
upon the old rules, or, if they did not suit his - 
purpose, lie could take advantage of trusts. The 
inconvenience arising from bequests made in a 
wron'g foray — as a bequest of a thing not belong- 
ing to the testator per uindicationem — was 
remedied by the Senatus Consult// m Xeronianum , 
passed at the instance of Nero (a.d. 64), which 
enacted that a legacy left in an unsuitable form 
should take effect just as if it had been left in 
the form most favourable to the legatee ( optimum Fusioll of 
ins legal i) : this is, per damnationem. Justinian 
fused the old law with the newer equity, and 
enacted that legacir. : should be construed with 
all the liberality of trusts, and that trusts should 
be enforced by all the remedies applicable to 
legacies. The law was thus placed on a simple 
and right foundation. It rested upon the inten- 
tion of the testator, and it was carried out Jby 
direct and appropriate actions. 

A gift in anticipation of death (donatio mortis Donatio 
causa.) was made subject to nearly all the rules of causa. 
Jegaeies. Such a gift was made to the donee, or 
to any one on his behalf, on cpndition-s thkt it 
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should he his property if ihe donor died, hut 
that, if the donor should survive the anticipated 
peril, he should have his property hack. Jus- 
tinian required such a gift to he attested by five 
witnesses. 

The law of legacy is a law of detail, and cannot 
well he summarised. It will be sufficient in this 
place to advert to a few points. When the pro- 
perty bequeathed was mortgaged, the heir was 
bound to pay oft' the mortgage, unless he could 
prove either that the testator was not aware of 
the mortgage, or that the testator expressly 
charged the legatee to pay it off. Again, money 
due to a testator might be the object of a legacy, 
aud if it were not paid in the testator's lifetime 
(in which case the legac-y was extinguished), the 
heir was bound to permit the legatee to sue the 
debtor in his name. If the testator bequeathed 
to a debtor the amount due to him, the debtor 
could demand a formal release from the heir. A 
legacy of a sum due by the testator to his creditor 
was inept, unless it differed in some respect from 
the debt. 

The chief distinction in legacies* was between 
specific and general legacies. When a testator 
bequeathed a determinate, specific thing, then 
upon the entry of the heir the legatee became 
owner. If a quantity of anything was bequeathed, 
the legatee was simply a creditor of the heir for„_ 
the amount . Bp a legacy of 20 aitrei , the relation 
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merely of debtor and creditor was established ; 
but a. legacy of all the aute.i in a chest made the 
legatee owner of the particular coins. 

J Error in names was harmless. So a false Mistake, 
description did not annul a legacy (falsa demon- 
stratio non nocet). When a part of the description Falsa 
is sufficient to identify the object or person, andj^Ko." 
the remainder of the description is unnecessary 
for that purpose, the falsehood of this superfluous 
addition is immaterial. But it the whole of 
the description is necessary and part of it is 
erroneous, the logaey fails. A testator had two 
slaves, Philonious, a baker, and Flaccus, a fuller. 

He bequeathed to his wife Flaccus the baker. 

If the testator knew the names of the slaves, 
Flaccus will be the legacy; if he knew them 
by their occupations and not by their names, 
Philonious will be given. On the contrary, if A 
bequeaths to B the sum Titius owes to A, and 
Titiirf owes nothing, the legacy must, fail, as 
there is nothing to determine the legacy except 
the amount due by Titius. 

Akin to this is the rule that a mistaken induce- Falsa 
ment ( falsa dansa) '<joes not vitiate a legacy; as Cailsa ' 
when one says “ To Titius, because in mv absence a 
he looked after my business, I give and leave 
Stichus,” or “ To Titius, because by his advocacy 
I was cleared of a capital charge, I’ give and 
Jeave Stichus. " For, although Titius never 
managed any business for thq testatpr, 'and 
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although his advocacy never cleared him, yet the 
legacy takes effect. But if the heir could prove 
that the testator would not have left the legacy 
but for his erroneous belief, he could defeat t*he 
legatee on the ground that his claim was against 
good conscience ( exceptio doli msili). 

Among the restraints on testation only two call 
here for special notice. A testator could not 
bequeath property and forbid the legal e to 
alienate it; but according to a rescript of Seueivs 
and Antoninus, although a general prohibition to 
alienate was void, yet, if the restriction was made 
in the interest of a limited class (as children, 
freedmen, heirs, or any specified person), it 
was upheld, of course without prejudice to the 
creditors of the testator. In this way a very 
strict entail might be established. A similar rule 
applied to conditions in restraint of marriage. 
If the legatee or heir were forbidden to many 
anybody at all, the legacy or will was perfectly 
good, and the restriction was null and void. But 
a condition that the heir or legatee should not 
marry a particular person or persons was good. 

A legacy might be revoked by express lan- 
guage, or if the thing bequeathed perished. A 
revocation was implied from a serious quarrel 
arising between the testator and the legatee after 
the making of the t legacy. A testator gave his 
freedman a legacy, and in’ a subsequent will, 
describe.'! him as ungrateful : this was held to be 
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an implied revocation. A subsequent mortgage 
of the tiling bequeathed did not revoke the 
legacy; on the contrary, the presumption was 
that the testator intended the heir to pay off the 
mortgage. If the testator alienated the property, 
the presumption was that he meant to revoke the 
legacy, and it was for the legatee, if he could, to' 
prove the contrary. If, however, the alienation 
was prompted by necessity, the burden of proving 
an intention to revoke lay on the heir. 
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CHAPTER VI. 

THE LAW OF PROCEDURE. 

Historical Tiie interest attaching to the Roman Law of 

Roman 4 ° f Procedure is mainly historical. From the pages 
Procedure. 0 f Gaius we can trace, in outline at least, the 
steps by which civil procedure was brought to a 
satisfactory condition. The history of Procedure 
is, in one word, the history of the efforts of the ‘ 
V State to control the transactions of men. It is 
the history of the growth of jurisdiction. At 
first the right of the State to interfere in private 
Jurisdic- quarrels is not recognised; but later on, the 
ti°n Roman magistrate appears in the guise of a 
from Arbi- voluntary arbitrator, a character that insensibly 
nation, changed into a compulsory arbitrator. For the 
sake of clearness, it will be convenient to illus- 
trate this proposition by examining the history 
of procedure under four heads. These shall be, 
in order, the successive steps in a lawsuit : — (1) 
the summons to court; (2) proceedings from the 
appearance of the parties in court till judgment; 
(3) execution of judgments; and (4) appeals. 

Sum- Tiie Summons. -*-The process of summoning a 
mcms. defendant to court exhibits, in a marked manner; 
the early characteristics of civil jurisdiction. By 
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the Jaw of the XII Tables a complainant person- 
ally summoned a defendant. If the defendant 
refused, he could call witnesses to his refusal, and 
thereupon drag him before the court. The law 
did not impose a legal duty upon the defendant 
to obey, and, if he did not go, no further proceed- 
ings could be taken; all that the XII Tables 
authorised was that, on proof of a refusal, the 
complainant might use force without incurring 
any liability. The Praetor, however, carried the 
law a step ’further. He made it an offence to 
refuse obedience to a summons, or to rescue a 
person summoned, or in any way to aid his 
escape. Thus by the action of the Praetor, the 
Roman magistrate assumed a right to hear all ' 
disputes, aryl the first step in civil jurisdiction ! 
was established. Later on, under the Empire, 
the summons was served by a public officer, and 
it waj made in writing ( libellus conuentionis), 
containing a precise statement of the demands of 
the complainant. 

From: Appf^raxce tii.i, Judgment. — Until the Reference 
reign of Diocletianus (with a few exceptions not y 0 n. rbitra 
requiring notice in this place) a true civil court J 
did not exist in Rome. To those who read warm 
eulogies on the civil procedure of Republican 
Rome, this statement, may 'appear a strange 
paradox. It admits, however, of a simple demon- 
stration. Before the time of Diocletianus, the 

* i ^ 
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ordinary civil trial in Rome consisted in a 
reference to arbitration. Wliat happened was 
exactly the same as if in an English suit, at the 
close of the pleadings, a case, instead of being 
tried by a judge and jury, or by a judge alone, 
was immediately referred to one or more arbi- 
trators selected by the parties themselves, these 
arbitrators being laymen, and not lawyers. 

The arbitrator, if only one was chosen, was 
called index or arbiter, the distinction between 
which is as old as the XII Tables. Originally, it 
would seem, the index dealt with regular hostile 
suits ( lites ), the arbiter with amicable arrange- 
ments of disputes (iurgia); but, when the Praetor 
introduced new “ arbitria ” without reference to 
this distinction, the terms naturally became con- 
fused (by about the time of Cicero), arbiter, 
however, always suggesting wider equitable 
considerations. (“Arbiter dicitur index,” says 
Festus, “ quod totius rei habeat arbitrium 
et facultatem ”). The index or arbiter was 
not a lawyer; he was not paid; he was com- 
pelled to act, if duly selected; and^he was called 
in for a single case only! The parties might 
agree in their choice; if not, they must choose 
from a panel, consisting at first of senators, but 
varying in later times with political changes. 
The patrician institution of the indices was 
balanced by the Centumuiri, who might Ire 
plebeiaSs. Th^se were most probably elected five 
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from each of the thirty-five tribes, making in all 
105. If so, the institution would date, in that 
form at least, not earlier than n.c. 241; hut some 
scholars carry it back to the earl}" Republic, if 
not 16 the foundation of the City. At any rate, 
it was closely identified with the old institutions 
of Rome, and asserted a special care of the ius 
Quiritium, notably in the cases for inheritance. 

Roth indices and ccntumuiri were for Roman 
citizens. When aliens were admitted to the pro- 
tection of the civil law, the index or ccntumuiri 
could not be compelled to act; but the spirit of 
the Roman institution was observed, and the 
cause was referred to three or five persons « 

irecuacratores) selected bv the parties, either one Recupera- 
or two by each party, with an umpire, from a 
panel dr aw A by lot by the magistrate. 

When an action is referred to arbitration, two 
stages are to be noticed. There is first the 
reference or selection of the arbitrator, and the 
determination of (lie question to be referred to 
him; and secondly, the arbitration itself or the 
hearing. These two stages are distinguished in 
Roman Law by terms that have become classical Lis. 
in legal literature, ins and indicium. The selje- 
tion of the arbitrator and the settlement of the 
question to be decided took place under the 
authority of the Praetor [in iure) ; the hearing 
(in iudicio ) was before the index, arbiter, cen- 
tumuiri, or recuperatores. Thf procedure in 
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iudicio does not call for any remark in this 
connection; but the procedure in iure will repay 
some consideration. 

The mode of reference was at first Oral, after- 
wards in writing. The written reference ■ was 
called a formula; the oral reference had no dis- 
tinctive name, but it followed the form of one or 
other of the so-called Legis Actions*— forms of 
procedure, if not proscribed by, at all events 
strictly based upon, the Lex (the XII Tables). 
The legis actiones could not be used by aliens 
(hence the introduction of formulae may possibly 
mark the admission of aliens to civil rights).; 
and, like all the ancient formal proceedings of 
the Koman Law, they could not be employed by 
an agent or representative of the parties. Every 
step in the legis actio must be taken by the 
parties themselves. 

The oldest of those forms of process (sac/a- 
mentum) alone calls for notice. It was based 
on a mock combat, with '.a pretended voluntary 
reference to arbitration, and the wager of a sum 
that was to go to the arbitrator for his troublo. 
The hiovcable in dispute, say ?. slave, was 
brpught' before the Praetor. The claimant held 
a rod (representing a spear, the symbol of Quiri- 
tarian ownership), and, grasping the slave, said: 
“ This slave I say is mine eat iure Quiritium, in 
accordance with the fitting- ground therefor, as 
I have seated ; q. ; ud so upon thee I have laid this 
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wand,” and at tlie same time laid tlie rod on the 
slave. The opposing party repeated the same 
words and tlie same acts. Then the Praetor 
sahl : “ Both let go the slave they let him go. 

The first claimant then said : “ I demand that 
you tell me on what ground you have claimed 
him and he answered : “ I fully told my right 
as I laid on the wand.” The first claimant 
retorted : “ Since you have claimed him wrong- 
fully, I challenge you to wager 500 asses ” (the 
as was a small piece of copper, later a coin ) ; and 
the opposing party : “ In like manner I challenge 
thee.” After this ceremony the Praetor inquired 
into the merits of the case, and adjudicated the 
interim possession to one of the parties ; the other 
party then appeared as plaintiff before the index, 
to whom the question was referred in this 
singular form — not which of the parties was the 
owner, but which of them was right in his wager. 

In this short drama, which formed the prelude 
for many years to every Roman action, we cannot 
fail to perceive tho true origin of civil juris- 
diction — the submission of disputants to the 
award of an arbitrator to prevent the effusion of 
blood. J 

The system of legis ac lionet was superseded by Formulae. 
the use of formulae. When the Praetors first 
determined to administer justice in cases where 
one of the parties was an alien, they dispensed 
with the ceremonies exclusively appertaining to 
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the old customs of Home, proceeded at once to 
inquire into the nature of the dispute, and put 
in writing the questions to be decided by the 
arbitrator. The great superiority of this method 
i recommended it in disputes between eitizemj to 
: whom the rigorous and narrow pedantry of the 
legist actio became odious. By the Ic. r Aebutia 
(n.e. 149 — 126, if not earlier), and the leges 
Juliae (?n.c. IT), the legit actio was almost 
wholly siqierseded by the formula. 

The earliest formulae were so framed as to avoid 
the allegation of an obliyatio. There would have 
been a difficulty in saying that an alien had a 
Formula strict right. Accordingly, the formula contained 
'concept™ merely allegations of fact, stated hypothetically, 
followed by an authority to the arbitrator to 
award damages if the facts were proved. Thus, 
in the case of deposit, the formula in factum 
ran: — “Let Lucius Titius be iudex. If it 
appears that .4. A. deposited with N. N. a Liver 
table, and that, by the fraud of X. N., it has not 
been given back to A. A., whatever turns out. to 
be the value of the article, that sum of money, 
iudex, condemn X. N. to pay A. A. If it does 
not so appear, acquit him." In the case of 
citizens, there was no reason to shrink from 
alleging a duty. Accordingly, the formula in 
ins was filmed upon a positive allegation of fact, 
followed by an allegation of legal duty. The 
allegation of fact was called i iemonst ratio; the 


Dniwn- 
bt ratio. 
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allegation of legal duty was called intentio; and In tenth. 

the power to award damages condemnation Cotulem- 

When, as in actions for division of property, an natl °- 

authority was given to assign different parts to 

the various claimants, the place of the con- 

deinn a Lio was taken by the adiudicatio. The Adindi- 

formula in inn ran thus : — “Let Lucius Titius 

. „ Formula 

be luclox. Whereas A. sold a slave to N. N. f inius 

if it appears that N. N. ought to give *4. A. COnef P ta - 
10,000 sestertii, Ihcn, index, condemn N. iV. to 
pay 10,000 ^sestertii to A. A. If it does not so 
appear , acquit him." Sometimes another part, 

‘ called the e.reeptio, was introduced. In formal Exceptio. 
contracts or formal transactions generally, the 
Iloman Law did not originally allow the defence 
of fraud ; and although the plaintiff had induced 
the defendant to hind himself hr the grossest 
fraud, that was not a question into which the 
iude, r } could enter. But at length Aquilius 
Gulins introduced such a defence, and, accord- 
ingly, after his time, the formula might embrace 
a proviso, “ If in that matter nothing has been 
done, or is bjing done, by fraud on the part of 
the plaintiff.” Many similar provisions were 
allowed; as, in cases of violence, intimidation, J 
&c. As the exceptio was based on equity, any ncpiicalio 
countervailing facts epuld be brought 1 forward 
in reply by the plaintiff. Ill is answer to the 
i exceptio was called replicatio. 
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Defects of It thus appears that, viewed as a system of 
Formulae. pl ea( j£ 11 g j tl le formulary system was rude and 
imperfect. It conveyed the slightest possible 
information to the defendant, and scarcely ttok 
more than the first step in eliminating the veal 
issues between the parties. This — the true end 
of all pleading — was thus most inadequately 
accomplished during the golden era of Roman 
Jurisprudence. 

Interdicts. In the larger work on Roman Law (p. 997 sq.) 

the nature of interdicts as distinguished from 
actions is discussed at length ; here it must suffice 
to say that the interdict was a form of process 
created by the Praetor, and resting upon his 
authority as a magistrate; that it was employed 
mainly to protect rights in the nature of property 
introduced in his edict; and that the ^proceedings 
were modelled on the ordinary forms of actio. 
In the time of Justinian no formal interdict was 
granted, and there was nothing to distinguish 
interdictum from actio as forms of civil process. 
Changes The distinction so prominent in Roman Law 
‘D?octeti- between ius and indicium continued until a.d. 
anus. 294, when Diocletianus enacted that all causes 
should be heard from beginning to end by one 
and the same judicial officer. The formula was 
no longer used, and its place was occupied by a 
preliminary discussion to elicit the points in 
dispute. Hence clime the characteristic of the 
later Roman procedure, that the process which 
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we may not inaptly call pleading took place 
before the court itself. Causes were now heard 
by trained lawyers, instead of private arbitrators, 
and at last, it may be said, the Romans obtained 
a tr..e civil court. 

Execution of Judgments. — The natural way Execution 
of compelling payment of a judgment debt, as it yj£ in8t ' 
would seem to us, is to take a portion of the Person, 
debtor’s property, if he has any, and sell it to 
satisfy tile judgment creditor. If the debtor has 
no goods, then we may think of his person and 
j imprison him. This mode of thought shows how 
far we have advanced from the ideas of the men 
who built up the fabric of civil jurisdiction. 

That which we think of as first was last, and 
what we legard as last was first. Execution 
directly against the property of a judgment 
debtor was not introduced in Rome until the 
time jof the Empire. The ancient mode of com- 
pelling the payment e,f debts is described to us 
by Aulus Grellius. The XII Tables provided Law 
that a debtor was to have thirty days after the x a bl e s. 
judgment delvt was proved in order to pay. After 
that the creditor might arrest him and take him 
before the Praetor; if the debtor did not find a J 
substitute ( uindex ) to answer for the debt, he 
was removed by the creditor and put in chains. 

On three successive miarket daj’s the creditor was 
required to bring the debtor beforo the^ Prqetor 
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and proclaim the amount of his debt. If at tlic 
end of sixty days the debt was not paid, the 
debtor was reduced to slavery. In these pro- 
ceedings, it is worthy of remark, the initiative 
is taken, not by the State, but by the creditor. 
The law interfered only to take precautions in 
the interest of the debtor, so that no man might 
unlawfully seize another on the pretext of a 
debt. These proceedings were essentially u 
private act of force legalised and subjected to 
legal restraints. Just as the summons, in its 
first shape, was purely a private act, in which 
the law simply made the exercise of force lawful, 
so in the execution of judgments, the law went 
no further than a refusal to shield a debtor from 
his creditor. 

‘I 

Appeals. — During the Republic, no appeal, 
properly so called, in a civil cause, existed. But 
a partial substitute for appeals was found in the 
right enjoyed by each of the higher magistrates 
of putting a veto on the acts of any other magis- 
trate. Such a veto was called inter cessio. The 
effect of the veto was purely negative; it stopped 
foy the time the act forbidden, but it could sub- 
stitute nothing iu its place. The concentration 
of all magisterial power in the hands of the 
Emperor ''soon led to the subordination of the 
tribunals, and the’ establishnient of a final court 
of appeal. The Emperor wus the highest judge, 
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and sometimes heard causes himself; but the 
contistorium or auditorium, consisting of the 
higher officials attached to the Emperor, formed 
the usual tribunal of ultimate appeal. 
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APPENDIX. 

QUESTIONS. 


CHAPTER I. 

1. ’ What 4( place does Roman Law occupy in General 
Jurisprudence? 

2. Distinguish ius ciuile from ius gentium, and explain 
how the latter came to be identified with the Law of 
Nature. 

3. Explain leges regiae, ius Papirianum, ius Flauia- 
num, and ius Aelinnum. 

4. By what agencies is the adaptation of law to the 
wants of a , progressive community accomplished ? Com- 
pare on this point the history of Roman and English 
Law. 

5. Give an account of the Iurisprudentes. In what 

manner did their labours contribute to the growth of 
Romhn Law? Explain what is meant by the "Law of , 
Citations. ' ’ , 

6. Give a brief history of tho Edict um perpctuum. 

7. Upon what principles, and with what leading 
results, did the Praetor modify and enlarge the ius 
ciuile ? 

8. Explain lex, plebiscitum, populiscitum, senatus con- 
sult uui, constitutio, decretum, epistola, rescriptum. , 

9. Give a brief statement of the modes of legislation J 
under the Republic. 

10. What attempts at codification were made prior to 

the time of Justinian? ‘ 

11. Give an account of the legjl achievements in the 
reign of Justinian. *tVhat is Bluhme’s discovery? 

12. What is the relation of the Institutes of Justinian 

to the Institutes of Gains ? l/ 

, I *rl‘. 


.14 
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CHAPTER II. 

Section" I. 

13. What place does slavery occupy among the instil 
tutions of ancient society ? 

14. What powers could a master legally exercise over 
his slave? Is the answer the same for the Republic and 
the age of the Anton ines ? 

15. In what sense, and to what extent, could a slave 
enjoy rights of property ? 

16. In what ways did a person become a slave? 

17. Explain postliminium and capitis deminvtio. 

18. In what ways could formal manumission be made ? 
Distinguish between the effects of formal and lion-formal 
manumission. 

19. Give an account of Latini Iuniani and Dediticii. 

20. What restraints on manumission existed in the 
time of Justinian? 

21. What rights had a patron over his manumitted 
slave ? 


Section II. 

22. What legal powers could a father exercise over his 
legitimate children ? 

23. To what extent could a son or daughter under 
potestas enjoy rights of property ? 

24. Explain the constitution of the Roman family as 
based on the pat via potestas. 

25. What was legitimatio per subsequens matri- 
monium? In what cases did it apply? 

26. What is the true place of Adoption in the history 
of law? What change did Justinian introduce? 

27. What was the legal relation of a father to an 
emancipated son, and to a son that had never been in 
ilia potestas ? 

28. Explain the phrases atieni iuris and inti iuris. 

' Section III. 

29. Compare the legal position • of a slave, a child 
under potestas, and a wife in manu. 

30. In what way.. lid manus become obsolete? 
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?1- IV liat legal relation existed between a husband and 
a wife not in matiu 1 

32. In what way, and under what restrictions, was 
Divorce sanctioned in the Homan Law? What provisions 
were made, for the custody of children of divorced 
parents ? 

33. Give an account of the dos and of the donatio 
propter nuptias. Compare the Roman rules with the 
ordinary provisions of an English marriage settlement. 

Section' IV. 

34. Compare the office of tutor with the functions of 
an English trustee or guardian. 

35. Explain the phrase intcrponcrc a tutor i tat cm. 

36. Explain the rule of the civil law — in rem auam 
nuctorem 'tutorem fieri non posse. 

37. To what extent could a person under puberty 
acquire legal rights or subject himself to legal duties? 

38. By what modes could a tutor bo appointed ? 

39. lii what cases was security required from tniorcs ? 

40. Could a person above the- age of puberty obtain 
relief from an improvident bargain ? What was the 
advantage of giving a curator to a person above the age 
of puberty ? 

41. To what, other persons could curators be appointed ? 


chapter III. 

Section- I. 

42. Is individual ownership the earliest historical form 
of property? 

43. Specify the two leading defects of tho ancient 

Roman law of property. _ j 

44. What were res mancipi ? Describe mancipatio. 

45. Explain the origin and fate of the distinction 
between Qniritarian and Bonitarian ownership. 

46. By whom, and in* what way, was tho enjoyment of 
property in Romo secured to alifens? 

47. Traditionibus et usucapion ibiis dominia rertim -non 
midis pactis trnnsf erun f ur. Explain this ride. To what 
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causes do you attribute its appearance in Roman Law ? 
Illustrate your answer by reference to the rule of English 
Law. 

48. In what various ways could iraditio be effected? 

49. What conditions were necessary to acquire the 
ownership of a thing by prescription ? 

50. Distinguish between Positive and Negative Pre- 
scription ? What was the practical importance of the 
distinction ? 

51. What things were res nullius, and how could the 
ownership of them be acquired? 

62. Compare and criticise the distinction made- be- 
tween corporeal and incorporeal things in the English 
and in the Roman Law respectively. 

53. What were the several kinds of Accession ? What 
is the logical basis of accession, and by what, equitable 
principles was its application accompanied ? 

54. Upon what principle was the ownership settled of 
an island formed in a river (1) by accretion in mid- 
stream, and (2) by a change in the course of the river ? 

55. Did the Roman Law recognise the right of a 
tenant farmer to compensation for unexhausted im- 
provements ? 

56. What was the Roman rule in regard to tenants’ 
fixt ures ? 

57. Did the doctrine of principal and accessory apply 
in the case of books and pictures? 

58. Give an account of specificatin, and distinguish^ 
from commirtio and con/usio. 

59. Explain res extra nostrum jxitrimonium and res 
dittini iuris. 

60. Distinguish and compare res communes, res pub- 
lieae, and res universitatis. 

61. What rights did the public enjoy undey the Roman 
Law in (1) the sea ; (2) the sea-shore ; (3) rivc-rs ; and 
(0 t.lil banks of rivers ? 

Section* II. 

62. Is an estate for life properly described as limited 
ownership or as a personal servitude? 

63. State and criticise the distinction made by the 
Roman jurists between personal and praedial servitudes. 

64. Distinguish Usufruct from Quasi-Usufruct. 
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65. Compare the rights of a usufructuary of land with 
the powers of an English tenant for life. 

66. What restrictions were imposed on the usufructuary 
of a house ? 

67. How was usufruct created and extinguished ? 

68. Explain usus, habitatio, and opera e seruomm. 


Section III. 

69. Define “ praedial servitude,” and explain jtrae- 
d turn dominant and praedium seruiens. 

70. Explain the maxim — NnUi res sua seru.it. 

71. Distinguish between negative and affirmative 
servitudes. 

72. Whrt is meant by saying that servitudes must be 
“perpetual,” that they are “indivisible,” and that 
there cannot be a servitude of a servitude? 

73. Distinguish urban and rural servitudes. Give the 
principal examples of each. 

74. How were servitudes evented and extinguished? 

Section IV. 

75. What is Emphyteusis ? What controversy as to its 
juridical place existed, and how was it removed? 

76. Give an account of the rights of an emphyteuta , 
and of his superior landlord. 


) 

Section V. 

77. What was the earliest form of Mortgage in the 
Roman Law, and what were its defects ? 

78. Distinguish between pignus and hypotheca. How 

were they introduced, and in what way did they improve 
the Roman law of mortgage ? > 

79. How was the “power of sale” exercised by the 
mortgagee? 

80. Did the Roman Law recognise “ foreclosure” ? 

81. By what rules was the right of priority determined 
when the same thing was mortgaged to more than one 
person 1 

82. In what cases was a mortgfge implied without 
special agreement? 
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CHAPTER IV. 

Section' I. 

83. Explain the distinction between lights in ran and 
rights in personam. 

84. To which class of rights does “contract” belong? 

85. What causes led the Homan jurists to take the 
standpoint of " obligatio” instead of its equivalent, 
“ right in personam " ? 

86. Distinguish express contract, implied contract, and 
quasi-contract. 

87. Is it correct to class delicts with contracts as the 
two leading groups of obligation cs ? 

88. Analyse an “ agreement.” 

89. Explain obligatio, conuentio, contractus, pactum, 
pollicitatio, ciuilis obligatio, honoraria obligatio, 
naturalis obligatio. 

90. What is meant by “essential ” error, and what 
are its kinds ? 

91. What is error in materia or substantia 1 State in 
ivhat cases, according to Savignv, such error vitiated 
contracts ? 

92. When can an action be brought for breach of con- 
tract, (1) when no time, and (2) when a time, has been 
agreed upon for performance ? 

93. Could a debtor be sued for breach of contract in 
a place different from that where lie had agreed to per- 
form his promise '? 

94. If hto place were designated in the contract for 
performance^ where ought an action for breach of con- 
tract to be brought? 

>•■95. ''Define *' condition.” Could the condition relate 
to a past or present event ? 

96. Distinguish i between dies ccdif and dies ucnit. 

Apply the distinction to (1) a conditional contract; (2) 
an unconditional contract to be- performed at a future 
day ; and (3) an nrtco:ftlitioaal contract to be performed 
at once. j, 

97. WhaWdifferan^ 'frulcs as to conditions were applied 
in the law of contract .and in the law of wills ? 
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98. Define uis, metus, and rfo/tia. In what cases was 
a contract invalidated if it was made by one of the 
parties through vis, nidus, or dolus? 

99. Give illustrations from the Roman Law of sale of 
jtlie effects of supjtressio ueri and auggestio falsi. 

100. If a written security is given against an intended 
loan, but the money is never lent, can an action be main- 
tained on the security ? 

101. Explain the maxim — I mpossibilium nulla obli- 
i/atio cat. 

102. What was the pactum tie quota litis ? 

103. Show to what extent slaves and filnfamilias 
could bind themselves or their peculium by contract. 

104. Explain the tardy recognition of Agency in the 
Roman Law. 

105. What is necessary to constitute true agency? 

106. How far under the later law could slaves and 
filnfamilias act as agents? 

107. To what extent was a ship captain an agent for 
the owner? 

108. To what extent was a shopkeeper ( institar ) an 
agent for his employer? 

109. To what extent, according to Savigny, could one 
free perse* be agent for another in the later law? 


Section" II. 


110. Arrange the contracts of the Roman Law as set 
faith in the Institutes of Justinian. 

111. What are the principles upon which the Roman 
contracts mav be rearranged ? Compare with the English 


law. 


and 


li.2. Explain and exemplify pacta praduriu 
pacta legitimu. 

113. ExplAin the maxim — A uda pad to oblujatwnem 

non pant , sed parit exception cm. . . ,. 

114. Enumerate the characteristics of ntrturaHs 

obligatio. 

Suction III. 


115. What is neatim? j 

116 What constituted a stimdatio, and what were 
the advantages of recording a stipulation in writing? 

117. Explain cautio, cxpensilatiu, vomcn transsenp- 
ticium, chirogr'aphum, syngraplia ,3 > 
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Section IV. 

118. What is mutuum ? To what things did it apply ? 

119. Explain pccunia traiectitia. 

120. State the purport of the Scnatusconsultum Mace- 
donian urn. ■ e 

121. Define commodatum. Under what cii’cumstanc&y 
was the borrower bound to make good the loss of the 
thing borrowed? 

122. What were the rights of a commodatarius ? 

123. What is depositum ? When was a deposit said 
to be miserabile? What was the liability of the de- 
positee for misconduct or negligence? 

124. Define mandate. Could There be a mandate for 

the benefit of the mandatarius solely ? Discuss the 
question. ° 

125. Enumerate and exemplify the principal cases of 
mandate. 

126. When can a mandatarius renounce ? 

127. Illustrate the proposition that a mandatarius 
must conform to his instructions. 

128. What degree of care was incumbent j>n the mat i- 
d'ttarius? Is the mandate an exception to any general 
rule ? 

129. What was the relation between a mandator and 
the third parties with whom the mandatarius made 
contracts on his behalf ? 

130. What rights had a mandatarius against a 

mandator ? ' 

131. If a mandatarius executed a mandate after the 
death of the mandator, but in ignorance of the fact, 
was he entitled to the usual rights of a mandatarius? 


Section V. ° 

<132. ^Define Sale. How was a verbal contract of sale 
affected (1) by an understanding that it should be com- 
mitted to writing, and (2) by giving earnest? 

133. Could a contract of sale be set aside on the ground 
of inadequacy's}!- excess in the jhice ? 

134. At what moment* was there contract of sale 

when the determination of the price was left to a third 
party? • 9 „ 


* 
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135. Explain i lacua possessio. Why did not the 
Homan Law require vendors to give the ownership of 
the thing sold? 

136. State in the language of jurisprudence the nature 
-?f the right acquired by a buyer in the thing sold in 
virtue of the contract of sale. 

137. At what moment did the interest of a buyer in 
the thing sold commence ? 

138. In what cases did goods sold remain at the risk 
of the vendor? 

139. State the effect, if buyer or seller were in mora. 

140. Enumerate the duties of vendor and buyer respec- 
tively. 

141. Explain the maxim “caveat cmptor," and 
account for the difference between the Roman and the 
English L&w. 


Section- VI. 

142. Define Local io-conductio. Distinguish it from 
comnwdatum, mandate, sale, and the similar innominate 
contract. Give examples. 

143. What was the nature of the right that a tenant 
of land or 1 houses had ? 

144. What were the duties of a landlord ? 

145. Specify the duties of a tenant. 

146. Explain the confusion between locatio opemrum 
am’j locatio operis faciendi. 

147. What were the duties of a workman? 

148. State the provisions of the Lex Rhodia de iactu. 


Section VII. 

149. Define partnership. What is leonina sortefos ? 

- 150. State the broad distinction between the Roma#! 
law of partnership and modern law. 

151. By what rules were the shares of partners deter- 
mined ? j 

152. In what way waS partnership ended? 

153. Enumerate add distinguish the several kinds of 
partnership. 

154. What were the rights and duties of partners? 

9 M IJ 



218 


APPEEV1X. 


Section VIII. 

155. Ennmerato the ways whereby an obligation could 
be extinguished. 

156. In what cases was impossibility an excuse for 

non-perforinance of an obligation ? * J 

157. Explain and illustrate the statement — Sihil tmn 
naturalc cst qnum co ijencrc quidque dissohterc quo 
colligatum cst. 

158. What was the Aquilian Stipulation ? 

159. Distinguish between the effects of a formal 
release and of a pactum dc non petendo. 

160. When were actions extinguished by lapse of time ? 

161. Specify and distinguish the three cases to which 
tlio name of nuvatio was applied. 

162. Was a right in personam transferable, and,‘ J if 
so, subject to what conditions? 

163. What is delcgatio? How was it effected? What 
was tlie legal presumption established by Justinian in 
regard to novation ? 


Section IX. 

164. In what different ways could Suretyship be 
created? Distinguish them, and arrange them according 
to their relative antiquity. 

165. State the effect of the SauitusconsuHum Vcllei- 
an ii ni. 

166. Could the surety be sued before the principal 
debtor ? 

167. In what cases did the discharge of the principal 
debtor release the surety, and in what cases did the dis- 
charge of the surety release the principal debtor ? 

168. Had a surety that paid the debt any right of 
contribution against his co-sureties’? Stntfe the provi- 
sions ^jf the Roman Law on the subject. 


Section X. 

169. In wkat cases could mojjey paid by mistake be 

recovered ? ' u 

170. Examine the maxim, that “gnorance of fact is 
an excise, ^ut not ignorance of law. 

171. Compare negStiorum ejestio with mandate. 
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Section XI. 

172. Distinguish iniuria from damnum iniuria. Apply 
j-our distinction to the case of a slave. 

..173. Give instances of iniuria. 

174. To what extent was the plea of self-defence 
available ? 

175. When was an iniuria said to be atrox? 

176. Who had tho right of action for an iniuria done 
to a person under potestas, or to a wife ? 

177. Classify wrongs to property. 

178. Define theft. What is meant by stealing the use 
or the possession of a thing ? 

i'79. By , what principle was it settled when a non- 
owner could bring an action for theft? Apply the prin- 
ciple to locatio conductio, commodatum, and deposit. 

180. What penalties (civil or criminal) were provided 
by Die Homan Law for theft? 

181. What was the penalty for robbery ? 

182. What was the penalty imposed when a person 
forcibly seized a thing under a bona fide claim of right? 

183. Whpt were the provisions of the Lex Aquiliut 

184. In what cases was a directa actio available under 
tho Le.r Aquilia, and in what cases an utilis actio, and 
an actio in factum? 

185. Mention f lie illustrations of negligence given in 
the 1 Institutes. What is meant by saying that want of 
skill is equivalent to negligence ? 

186. Did the Roman* Law take account of consequen- 
tial damages? 

187. What remedies were provided for trespass and 
ejectment ? 

188. Whal! is meant by quasi-delict? 

189. What liability was incurred by a index wjien he 
"* gave a wrong decision ? 

190. What was the penalty for placing or hanging 
things so as to be a danger in thoroughfares? 

191. State the liability of the occupier yf a house for 
damage done by throwing thing!} out into' thoroughfares. 

192. What vicarious responsibility was incurred by 
shipmasters, innkeepers, and liveiy-stable } keepers 1 




o 
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CHAPTER V. 

Section I. 

193. What- contrast does Sir H. S. Maine draw 
between the Roman and the modern will? 

194. How is heirship determined in Hindoo law ? 

195. Explain “universal succession,” and “ damnosu 
hcreditas ” t 

196. What was the ancient character of intestate suc- 
cession ? 

197. Explain the position of adoption as a link 
between intestate succession and wills. 

198. What relation existed between the heir and the 
legatee ? 

199. State the object and provisions of the Lex 
Falcidia. 

200. In what way did Justinian enable heirs to escape 
unlimited liability ? 

201. What constituted the essence of a Roman will ? 

202. Enumerate the conditions necessary to a valid 
testamentum. 

203. Describe the form of will in the time of Jus- 

tinian, and explain the origin of its characteristic 
features. r ° 

204. What was disherison ? How did the rules on 
the subject originate? 

205. Explain legitima portio. Who were entitled to 
it ? 

206. Explain institutio heredis, ' substitutjo milgaris, 
substitutio pupilhiris, and substitutio exemplaris. 

207. ^When was a testamentum said to be iniustum, 
iitdlius moment i, ino/jtciosum, inritum, ruptum, or 
destitutum ? 

208. Explain how the drawbacks of the testament 
wore got rid oj by the use of codjpilli. 

209. How did codicilU a t&ke effect tt> if there was, and 
(2) if there was not, a testament? 

210. Show Jrow the power of testators was enlarged by 
♦rusts ( fideicommissa 


o 
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211. Explain the necessity for, and the provisions of, 
Iho Scnatu-sconsulta Trebellianum and EegasicinuTn. 

212. What was the nature, and what was the use of the 
clausula codicillaris ? 

) 

-■ Section* II. 

213. Into what periods may the history of intestate 
succession in Rome be divided ? 

214. Give the rules of succession as fixed by the VTT 
Tables. 

215. What were the principal changes introduced by 
the Praetor in intestate succession ? 

216. State the effects of the Scnatusconsulta Tcrtitl- 
linuum and Orphitianum. 

217. Describe the order of succession as fixed in Jub- 
tini an’s novels. 

218. Distinguish he.rcxl.es nccessarii, heredes sui et 
necessarii, heredes extra nei; and explain bencficium, 
abstinendi, aditio hereditatis. 


Section- III. 

219. What is the basis of the law of legacy? 

220. Explain the forms of bequest per uindicationem, 
per dennnationcm, sinendi modo, and per praeccptionem. 

2°1. Give an account of Justinian’s fusion of legacies 
and trusts. 

222. What is a donatio mortis causa ? 

223. When property bequeathed was subject to a mort- 
gage, was the heir bound to pay off the mortgage? 

224. Could a debt be the object of a legacy? 

225. What was the nature of the legatee’s right when 
the legacy was (1) specific, (2) general ? 

226. Explain and illustrate the maxims falsa dimonj 
stratio non- nocet and falsa causa non nocet. 

227. Could a legacy be left with a restraint on aliena- 
tion ? 

228. What restraints dn marriage were ’illegal ? 

229. If a testator, after making* his will, sold or mort- 

gaged a thing left to a legatee, was the legacy thereby 
revoked ? > 5 * 
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.i rrKxmx. 


CHAPTER VI- 

1130. Discuss the pK>position that jurisdiction spring 
from a riut ration. 

231. Give a brief sketch of the history of the RontSn 
>■ unimows. 

252. Explain the functions of the index, arbiter. 
.-s»;fWBi«irt. and weiperafort*. 

233. Explain the distinction between in* and indie-fuff;. 

234. Whs: were the Itoh scf tones/ Wes: were their 

■ sad vantages 1 

233. Giit an account of the tmensmetifttm,. 

2ctk Hew was the Fc-rmalary system intrcdiaoed ! 

232. Distinguish sn fsefi w . -.-wey-rf-t and 

• ttow2o i* iu .v't.vjifu. and gjrt *a» example of tadi. 

£33. Explain -.am ; retni#*.!. s ».$<•*#»..% coimwlk 

■ -'y-liouiv',. 

S3?-. WTlta: defects characterised the frcraalasr- sysiefflB 2 
24.' . W 1 j r wets- 2 2 

241. Explain the nature of the cia rge rrurtdhacs'd ly 
Dkvjc’liantRS. 

242. Give an histv.-riral si-etch -at the jaw n£ ex*nHiiir® 
C.f 

243. W ten was execatsafci arainst a teeters ja-sfwsrfy 
frsa applkvi ? 

•244. Was ap-peal all ftawdi an «rrii rases gif’} mutter, rite 
RefaAilte. <21 arte- the Eacjnue? 
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Suggested Course of Reading for the 

m/ 

Bar Examinations. 


ROMAN LAW. 

Hunter's Introduction or Kelke’s Primer. Sandars’ 
Justinian. For linal revision, Garsia’s Roman Law in* a 
XutshelL • 

CONSTITUTIONAL LAW AND LEGAL HISTORY'. 

Chalmers & Asqcith. Thomas's Leading Cases. 
Potter's Legal History, or Hammond's Legal History. 
For fnial revision, Garsia’s Constitutional Law and Legal 
Hist- tv in a Nutshell. 

CRIMINAL LAW AND PROCEDURE. 

O doers’ Common Law, or Wilshere's Criminal Law, and 
Wilphf.re's Leading Cases. For final revision, Garsia’s 
Criminal Law in a Nutshell. t * 

REAL PROPERTY. 

Williams with Wii.shere's Analysis), or Edwards. For 
revision. Cassia's Real Propertv and Conveyancing in a 
Nutshell. , ' ' 

CONVEYANCING. 

Deane ,v Si'Cri.isg's Introduction, and Clark’s Students’ 
Pru eedents. 

COMMON LAW. * 

O doers" Common Law (with Wilshere's Analysis), or 
ers.v. r's Common Law: or Carter on Contracts, and 
Fraser r Rt.v. v.v >od on Torts. Cockle's Leading Cases. 

EVIDENCE ANO PROCEDURE. *> 

Otters' Common Law, or Phipson’s Manual of Evidence, 
ami Cockle's Cases on EvideiAe. Wilshere’s Procedure 

and Evidence. 

EQUITY. 

Snell. With Blyth's Analysis. 

FINAL REVISION. 

Boss’s Ail h v Want for the Bar Firm.. 

COMPANY LAW. 

Smith’s Summary. 

SPECIAL SUBJECTS. 

Stlis.-.-j Exckangt. Ja^bs or Willis. Carriers, Williams. 
Carriage W Sen. Garsia. Masi?r and Servant, Smith. 

, ri '■ ’u S traiian. Partnership, Strahax. Suit 1 '/ Go«fs,» 

WiLiis. nVi/ls, M#thews or Strahan. 
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Suggested Course of Reading for the 
Solicitors’ Final Examination. 

For detailed Courses see Steele’s Self -Preparation for 
the Final Examination. 


COMMON LAW. 

Ixdermaur's Principles of the Common Law. 

An sox or Pom.ock on Contracts. 
kixc-wuoD or Sai.mond on Torts. 

Smith's Leading Cases, with Ixdermaur’s Epitome, or 
Cockle & I1ilh;ert's Leading Cases. 

EQUITY. 

Wii.shere's or Snell's Principles of Equity. ' 

Bi.-tii's Analysis of Snell. 

White & Tudor's Leading Cases, with Indermaur’s 
Epitome. 

Straiian on Partnership. 

Underhill on Trusts. 4 

REAL AND PERSONAL PROPERTY AND J 
CONVEYANCING. 

Williams or Edwards on Real Property. 

Williams or Goodeve on Personal Property. 

Wilsiieru's Analysis of Williams. 

Ei.i'IIinstone's or Deane's Introduction to Conveyancing. 
lNDiiHMAUK S Epi tonic of Conveyancing Cases. 

J Gaksia's Real Property in a Nutshell. 

PRACTICE OF THE COURTS. 

Inhhhmaur's Manual of Practice. 

BANKRUPTCY. 

Ringwood’s Principles of Bankruptcy. 

criminal' law. 

Wii.shere's or Harris s Principles of Criminal Law. 
Wii.shere's Leading Cases. 0 O 

PROBATE, DIVORCE, AND ADMIRALTY. 

Gibson's Probate, Divorce, and Admiralty. 

PRIVATE INTERNATIONAL LAW/ 

Westlake's Treatise. 

COMPANIES. 

Smith's Summary. 


[ 3 j 



NOTICE ■ — In consequence of fluctuation Ip cost of printing 
and materials, prices are subject to alteration without 
notice. 


ADMIRALTY. 

SMITH’S Law and Practice In Admiralty. For the 

use of Students. By Eustace Smith, of the Inner, 
Temple. Fourth Edition. 232 pages. Price 10s. net. 

“The book is well arranged, and forms a good introduction to 
the subject.” — Solicitors' Journal. 

“It is, however, in our opinion, a well and carefully written 
little work, and should be in the hands of every student who is 
taking up Admiralty Law at the Final.” — Laiv Students’ Journal. 

“Mr. Smith has a happy knack of compressing a large amount 
of useful matter in a small compass. The present work will 
doubtless be received with satisfaction equal to that with which 
his previous ‘Summary' has been met.'* — Oxford and Catnbridge 
Undergraduates' Journal. 

AGENCY. 

VI 

BOW STEAD’S Digest of the Law of Agency. By 

W. Bowstkad, Barrister-at-Law. Seventh Edition. 
485 pages. Price £1 7s. 6d. net. 

“The Digest will be a useful addition to any law library, and 
will be especially serviceable to practitioners who have to advise 
mercantile clients or to conduct their litigation, as well as to 
students, such as candidates for the Bar Final Examination and 
for the Consular Service, who have occasion to make the law of 
agency a subject of special study." — I.-vta Quarterly Ilcview. 

WILSHERE'S Outline of the Law of Agency. By 

A. M. Wii.siierk, Barrister-at-Law. 103 pages. 
Price 7s. 6d. net. 

“Should prove a valuable aid to students.” — I.mv Times. 

ARBITRATION. 

SLATER’S Law of Arbitration and Awards. With 
Appendix containing the Statutes relating to Arbi- 
tration, and a collection of Fornu and Index. Fifth 
Edition. By Joshua Slater, Barrister-at-Law. 215 
pages. ■ Pricie 5s. net. 
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BANKING. 

RING WOOD’S Outlines of the Law of Banking* 

1906. 191 pages. Price 5 s. net. 

> 

“ . . . The book is in a most convenient and portable form, 

and we can heartily commend the latest production of this well- 
) known writer to the attention of the business community.” — 
Financial Times. 


BANKRUPTCY. 

M ANSON’S Short View of Bankruptcy Law. By 

Edward Manson, Barr ister-at- Law. Third Edition. 
35 1 pages. Price Ss. 6 d. net. 

’A boi .k of 350 pages, giving the salient points of the law. The 
autlmr Jullirws the nnlcr **f proceedings in their historical sequence, 
illustrating each step by forms and by some of tiie more important 
cases. 

“ H makes a thorough manual for a student, and a very handy, 
book of reference to a practitioner.” — Law Magazine. 

P 

RING WOOD’S Principles of Bankruptcy. Embodying 

the Bankruptcy Acts ; Leading Cases on Bankruptcy 
and Bills of Sale ; Deeds of Arrangement Act ; 
Bankruptcy Rules ; Deeds of Arrangement Rules, 
Bills of Sale Acts, and the Rules, etc. Fourteenth 
.^Edition. 456 pages. Price £1 is. net. , 

“ We welcome ;i new edition of this excellent student’s book. 
We. h:ive written favourably of it in reviewing previous editions, 
and every good word we have written we would now reiterate and 
perhaps even more so. ... In conclusion, we congratulate 
Mr. Ringvpod on this edition, and have no hesitation in saying 
that it is n capital student's book."— -Lire SlnJenls ' Journal. 

, “ The author deals with the whole history of a bankruptcy from 

the initial act of bankruptcy down to the disclia rge of the bankrupt, 
and a cursory perusal or his work gives the impression that the 
book will prove useful to practitioners as well as to students. 
The appendix also contains much mat ter that will be useful 
to practitioners, including the Schedules, tne Bankruptcy Rules, 
the Rules of the Supreme CourtAis to Bills of Sale, and various 
Acts of Parliament bearing upon the subject. lhe Indejc is 
copious." — Accountants Magazine. ,> 1 
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BILLS OF EXCHANGE. 

JACOBS on Bills of Exchange, Cheques, Promissory' 
Notes, and Negotiable Instruments Generally, in- 

o eluding a digest of cases and a large number of 
representative forms, and a note on I O U’s and Bills 
of Lading. By Bertram Jacobs, Barrister-at-Law. 
Second Edition. 245 pages. Price 10s. 6d. net. J 

OPINIONS OF TUTORS. 

“ It appears to me to be a most excellent piece of work." 

“ After perusing portions of it I have come to the conclusion that 
it is a learned and exhaustive treatise on the subject, and I shall 
certainly bring it to the notice of my pupils." 

WILLIS’S Law of Negotiable Securities. Contained 
in a Course of Six Lectures delivered by William 
Willis, Esq., K.C., at the request of the Council of 
Legal Education. Fourth Edition, by A. W. 
Baker Wei.ford, Barrister-at-Law. 190 pages. 
Price 10s. net. 

“ No one can fail to benefit by a careful perusal of this volume." 
— Irish I.aw Times. 

“We heartily commend them, not only to the student, but to 
” everybody -lawyer and commercial man alike .” — The Accountant. 
“Mr. Willis is an authority second to none on the subject, and 
in these lectures I10 summarized for the benefit not only of his 
confreres but of the lay public the knowledge he has gained 
through dose study and lengthy experience.” 

CARRIERS. 

WILLIAMS’ Epitome of Railway Law. Part I. The 
Carriage of Goods. Part IL The Carriage of 
Passengers. By E. E. G. Williams, Barrister-at- 
Law. Second Edition. 231 pages. Price 10s. net. 
A useful book for the Bar and Railway Examinations. 

“Admirably arranged, and clearly written with an economy of 
language which goes to the heart of a busy man ." — Sit tings Review 

GARSIA’S Law relating to the Carriage of Goods 
by Sea in a Nutshell. As amended by the 
Carriage of Goods by Sea„ Act, 3q24. Second 
Edition. By Marstcn Gai-sia,. Barrister-at-Law. 
Price 3s. net. 

Written with special refe,ence to Bar Examinations. 
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COMMON LAW. 

* (See also liroorn’s Legal Maxims post). 

ODGERS on the Common Law of England. By W. 

Bi.akk Oik'.kds, K.C., LL.D., Director of Legal Educa- 
tion at the Inns of Court, and Walter Blake Odgers, 
j Barrister -at- Law. Second Edition, i vols, 1,474 

, pages. Price £3 10s. net. 

J Odgcrs on die Common Law deals with Contracts, Torts, 
Criniin.il Law and Procedure, Civil Procedure, the Courts, and 
the Law of 1 'em- vis. 

The .Student who masters it can pass the following Par Examina- 
tions — 

(!) Criminal Law and Procedure. 

( 2 ) Common Law. 

1 (3) General Paper — Part A. 

And (with Cockle’s Cases and Statutes on Evidence) 

(•<) Law of Evidence and Civil Procedure. 

(5) General Paper — Part III. 


SOME OPINIONS OK PROFESSORS AND TUTORS. 

1. Tfje Bar. — “1 have most carefully examined the work, and 
shall most cert:, inly recommend it to all students reading with me 
for the Bar Examinations." 

> “ll appears to me to he an invaluable book to a student will} 
desir;-.'. to do well in his examinations. The sections dealing with 
Ciiminai Law and Procedure are, in ray opinion, especially 
va'h'ul,!';. Thev deal with these diflicult subjects in a manner 
exar.'.lv fitted to t lie exam inations ; and in this the work differs 
from any Ather book 1 know. ' 

‘•I have iv, 1 , ran ilimiigli Dr. (Mgers' Conmrpn Law, and 
find it must cil 'iit »nrk for the Bar F inal, als o fertile Bar 
Criminal Law." 

2. The Universities, — " 1 consider i / to ire a useful and 
comprehensive work on a very wtfie subject, more especially from 
the point of view of a law student. I shall be^glad to recommend 
it to the favourable attention of law* students oMlfe University.” 


Common Law — continued. 

3. Solicitors. — The Book for the Solicitors’ Final. — “Once* 
the Intermediate is over, the articled clerk has some latitude 
allowed as to his course of study. And, without the slightest 
hesitation, we say that the first book he should tackle after 
negotiating the Intermediate is ‘ Odgers on the Common Law.’ 
The volumes may seem a somewhat ‘hefty task,' but the.-e two 
volumes give one less trouble to read than any single volume ,of 
anv legal text-book of our acquaintance. They cover, moreover,, 
all that is most interesting in the wide field of legal studies in a 
manner more interesting than it has ever been treated before." 


INDERMAUR’S Principles of the Common Law. 

Tlie Law of Contracts and Torts, witii a Snort 
Outline of tlie Law of Evidence. Thirteenth 
Edition. Re-written and enlarged by A. M.Wilsuere, 
Barrister-at-Law. 629 pages. Price £1 7s.Gd.net. 

“ It is dear in statement and makes as easy trading us the nature 
of the subject permits. The selection of matter to be treat. ■! is 
good — exactly the right emphasis is laid on fundamental pr. ici- 
ples, and they arc- presented with an accuracy of statement not 
always to be found in law books. . . . Painstaking In. ir. . ■ tr is 
evident in every page, and the result is the student may read end 
the practitioner consult this book with confidence that Lis efforts 
will be repaid."- -Law Notes. 

“ It is mi . .hi friend, and in my opinion the best book for students 
over the ground covered by it.” 

“ I am very much pleased with the new edition, and shall place 
it on my list of a [.proved text-books." . 

INDERiVlAUR’S Leading Common Law Cases; with 
some short notes thereon. Chiefly intended as a 
Guide to "Smith’s Leading Cases.” Tenth Edition, 
by E. A. Jki.f. Master of the Supreme Xpurt. With 
six illustrations by E. T. Rkeil x itwiages. Price 
8s. 6d..net. 

u 

The editor has introduced Severn' new features with a view to 
assisting the suur-nt in remember, jg the principles- nf ia.v dealt 
with, but the unit jut? feature of the edition is tlie addition of six 
illustrations by >J[r. K. T. l^eed. Abes seeing these illustrations of 
the bull in the ironmongers shop, tlie ^himiiey-sweep and the 
jewelier, the six carpenters in the tavern, etc., you will find it easy 
-to remember the cases ami what points they dVccdr-d. Kvery wise ' 
student reads tfiis book. ^ 
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Common Law — continued. 


COCKLE & HIBBERT’S Leading Cases in Common 
Law. With Notes, Explanatory and Connective, 
presenting a Systematic View of the whole Subject. 

By E. Cockle and W. Nembhard Hibbert, LL.D., 
Barristers-at-Law. 962 pages. Price £12 2s. net. 

> 

This book is on the saiiu* lines as Cockle's Cases on Evidence. 

, Following is a short summary of its contents : — 

Nature of the Common Void, etc.. Contracts. Negotiable Instru- 
Luw. Quasi-Contracts. ments. 

Common Law Rights and Agency. Partnership. ‘ 

Duties. Bailments, Sale of Goods. 

Contract, including Con- Curriers. Torts. 

tracts of Record. landlord and Tenant. Damages. 

Specialty Contracts. Mitster und Servant. Law of Persons. 

Simple Contracts. Conflict of Laws. 

* ** J’h. y.ibiaTL is to hr. congratulated on the. masterly manner in- 
\v!ii. h lu» lias n -edited Cockle's Leading Cases on Common Law. 

'1 Ur .'ir/: m gnu out run: priming arc particulnrly clear, tliechoicc of 
case.! is marked by great di>-. action, and a short analysis of the 
law •»!' various <!•■* pertinents thalt with in the book is set forth 
with a view t-.» rvfn : hing the reader's knowledge on the subject 5 
before lie turns to ivad linj iv.si’s which an*, set out."— ■- Laiu Coacfy 
4, 'l*l*i' juvs'-nt work has the merits of thoroughness, accuracy* 

‘ vsit-malic arrangement and a modern point of view/'— •Solicitors*' 

fwmd. i 

SMITH’S Leading Cases. A Selection of Leading 
Case;; in various Branches of the Law, with Notes, 
-il'welfth Edition. By T. Willes Chittv, a Master, 
of the Supreme Court, J. H. Williams, and W. H. 
Gru-i-itii, Barristei's-at-Law. 2 vols. Price £4 net. 

Tills work presents a number of cases illustrating and explaining 
the loading principles of the common law, accompanied by 3 
exhaust! w pons lowing how those principles have, bum applied 
in subsequent ens.-v 

$ 

jfeLF’S Fifteen Decisive Battles of the Law? By 

E. A. Jkle, Master of the Supreme Court. Second 
Edition. 124 pages. Price 6s. 6d. net. 

Mr. .1 elf narrates with ftght and skilful toi£h the incidents and 
results of fifteen of the most impo^ant decisions ever given by the- 
. judges, and lie shows the effect which each decision has had upon 
the general body of English Law. J 
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COMPANIES. 


SMITH’S Summary of the Law of Companies. By 

T. Eustace Smith, Barrister-at-Law. Thirteenth 
- Edition, by W. Higgiks, Barrister-at-Law. With 
Appendix of Questions. 312 pages. Price7s.6d.net. 

“These pages give, in the words of the Preface, ‘ as h nelly find 
concisely as possible a general view both of the principles arid 
practice of the law affecting companies.’ The work is excellently 
printed, and authorities are cited ; but in no case is the language 
of the statutes copied. The plan is good, and shows both grasp 
and neatness, and, both amongst students and laymen, Mr. Smith’s 
book ought to meet a ready sale .” — Law Journal. 

“ We know of no better means of acquiring a general km »\vl«ige 
of the principles of company law than by a careful perusal of this 
little volume. The summary is a complete one, and references 
are given in every proposition enunciated to the sections of the 
Act, or to leading cases by which the principle lias been illusirnie.il . 11 
— AtfStmhcu! Law Times. 

“ It is comprehensive, complete, and compact. ft is not oi.ly a 
good reference Work, but a readable book .” — A <s<>c idled .-l n un- 
iants Journal. 

“Prepared for examinations, for which it is admirably suitable, 
it gives an accurate view of the principles and practice.”-- Irish 
" Law Times. 

GONFUCT OF LAWS. 

WESTLAKE’S Treatise on Private International 

Law, with Principal Reference to its Practice in 
England. Seventh Edition. By Norman BentwV-'H, 
Barrister-at-Law. 436 pages. Price £1 7s. 6d. net. 

FOOTE’S Private International Law. Based on the 
Decisions in tire English Courts. Fifth Edition. 
By II. H. L. Bellot, LL.D., Bacaster-at-Lftw. 
66r pages. Price £1 15s. net. ty 

BELLOT'5 Analysis of Foote’s Private International 

Law. Witli leading cases. 64 pages. 3s. 6d. net. 

DICEY’S Digest of the Law of England with 
reference tosthe Conflict of Laws. Third Edition. 
878 pages. Price £ 1 ^ 1 .. net. o 

Dicey" is the prescribed book for the Solicitors' Finals 
Examination. J O . 1 cj 



CONSTITUTIONAL LAW AND 
HISTORY. 

CHALMERS’ & ASQUITH'S Outlines of Constitutional 
and Administrative Law. By D. Chalmeks 
and Cyril Asquith, Barristers-at-Law. Third 

* Edition. 382 pages. Price 12s. 6d. net. 

1 *• A wry sound ircuiise, distinctly ahuve the average. This 

» buck supplies a lung-felt want. The whole field is covered in an 
interesting manner, unusual in a work which does not claim to be 
anything more than an outline .'' — New CamiiriJge. 

“The learned authors haw very clearly tabulated and defined 
the technicalities of our constitutional law. The book is well 
arranged and well indexed." Sit! nr Jay Review. 

THOMAS’S Leading- Cases in Constitutional Law. 

Briefly stated, with Introduction and Notes. Fifth 
Editio’i. By II. li. Bellot, LL.D. Formerly 
Acting Professor of Constitutional Law in the Uni- 
versity of London. 162 pages. Priceios.net. 

Some, knowledge >.f tiic chief cases in constitutional law is now J 
required in many cvaminalioiis, and is obviously necessary to the 
thorough student of constitutional history. This bunk extracts 
t.he essence of the cases wi;h which the student is expected to be 
familiar, preserving always somethingof the concrete circumstance - 
that is so ’helpful to the memory. It adds, where necessary, a short 
note to the individual case, ami subjoins to each important group 
of cases some general remarks a the shape of a note. The cases 
arc so arranged as to he convenient for ready reference. 

TA^WELL-LANOMEAD’S English Constitutional'* 
History. From dipt Teutonic Invasion to the Present 
Time. Designed as a Text-book for Students and 
others. By T. P. Tasweli.-Langmeau, B.C.L., of 
Lincoln's Inn, Barrister-at-Law, formerly Vinerian 
Scholar ’in tire University and late Professor 
of Constitutional Law and History, yniversity 

* College, London. Eighth Edition. By Coleman 
Phillipson, LL.D. 854 plages. Price 21s. net. 

“ 4 'I'ns wel 1-1 -fill gmead’ lias long been popular with candidates 
for examination in Comiitutional History, aijd the present edition 
should render it eveij more so. now, in our opinion, the ideal 

students* book upon the subject.” — Law Notes. J 

’ ** The work will continue to hold the field the best chissb^ok 

on the subject .” — Contemporary 'Review. #j.v * 
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Constitutional Law and History — continued. 

“The work before us it would be hardly possible to praise toct 
highly. In style, arrangement, clearness, and size it would be 
difficult to find anything better on the real history of England, 
« the history of its constitutional growth as a complete story, than 
this volume .” — Boston (J.'.S.) Literary World. 

WILSHERE’S Analysis of TasweH-Lang-mead’s Con- 
stitutional History. By A. M. Wilshere, LL.B., 
Barrister- a t - La w. 1 15 pages. Price6s.6d.net. 

HAMMOND’S Short English Constitutional History 

for Law Students. By Edgar Hammond, B.A. 163 
pages. Price 7s. 6d. net. 

An excellent book for the purpose of refreshing one's knowledge 
preparatory to taking an examination. 

“ A11 excellent cram-book and a little more. The tabulation of 
the matter is excellent.” — Lore Times. 

GARSIA’S Constitutional Law and Legal History in 
a Nutshell, Including an Alphabetical Table of 
Writs and their Uses, a Comparative Table of the 
Constitutions of Canada, Australia and South Africa. 
Second Edition. By M. Garsia, Barrister-at-Law. 
• 104 pages. Price 4s. net. 

“1 have looked over this hoolc and find that it is admirably 
adapted for its purpose. For almost any type of student it should 
be invaluable if judiciously used with the standard -Text Book.'' — 
A Late Lecturer. 


CONTRACTS. 

All You Want for the Bar Final. See page rcj. *' 
ODGERS on the Common Latv. See page 7. 

WILSHERE’S Analysis of Contracts and Torts, 

By A. M. Wii.sheke and Douglas Robb, Barristers- 
at-Law. Second Edition. 172 pages. Pgce7s.6d.net. 

It is designed as an assistance the memory of the Student who 
has rea't Odgers or Indermaur on the Common Law. 

CARTER on Contracts. Elements of the Law of Con- 
tracts. By A. T. Carter, of the Inner Temple, 
Barrister-at-Law, Reader to the Council of Legal 
Education. * Fifth Edition! 272 pages. Price 
12s. 6d. net. c ‘" 0 

“ “We have Ijere an excellent book for those who are beginning 
to read W .” — Law Magazine. 
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Contracts — coniitt tied. 

•5ALM0ND on Contracts. Principles of the Law of 
Contract. By Sir John W. Salmond. [In the press. 

CONVEYANCING. 

» 

PjLPHINSTONE’S Introduction to Conveyancing. 

, By Sir Howard YVarburton Elphinstone, Bart. 
Eighth Edition, by F. Trentham Maw, Barrister- 
at- Law, Editor of Key and Elphinstone’s Precedents 
in Conveyancing. [In the press. 

“ Incomparably the best introduction to the art of conveyancing 
that lias appeared in this generation. It contains much that is 
useful to the experienced practitioner." — Law Times. 

“ In our opinion no belter work on the subject with which it 
deals 'ijas ever written for students and young practitioners." — 
Law Kales. 

■* . . . from a somewhat critical examination of it we have 

come to the conclusion that it would be difficult to place in a 
student's hand a better work of its kind." — Law Students’ Journal. 

3 

DEANE & SPURLING’S Elements of Convtty- * 

ancing, with an Appendix of Students' Precedents. 
Eourtlj Edition, by \Y. Lyon Bi.ease, Barrister-at- 
Law. Price 17s. 6d. net. 

This Nook is complementary to and extends the information in 
\V i 1 i I : : vi ; s. Mid 1 loam- and 1 ’lease's Real Property. It deals with 
tin- V*!m -»f The render is taken through the component 

pans «f Purchase Deed*. I .eases, Mortgage Deeds, Settlements arA 3 ^ 
WiiP. and the way in which these, instruments arc prepared is 
explained. Previous Ao this is a short history of Conveyancing, 
and n chapter on Conlructs for Sale of Land dealing with the 
st;:i'i*->ry requisites, tin* form, particulars and conditions of sale, 
tin* abstract of title, requisitions, etc., and finally there is a chapter * 
on conveyance by registration. The second part of the book, 
covering about 100 pages, contains Clark s Stcdkxts Precedents 
in Conveyancing, illustrating the various documents referred to 
in I ho first part. It is the only hook containing a representative 
collection of precedents for students. 

•* Pi is readable and clear and will be uF interest even to those 
students who are not specialising in questions of real property.” — 
Cambridge Law Journal. < ^ 

“ Tlio style is singularly lucic? and the .writer has deliberately 
formed the opinion that this book should form part of the (purse 
of every student who desires a rcfll practical acquaintance with 
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Conveyancing — continued. 

modern conveyancing. . . . Properly used, the writer's opinion i Fv 
that Ileane and Spurling should be one of the first books studied 
after the Intermediate has been negotiated ." — Sittings Review. 
o 

INDERMAUR’S Leading Conveyancing and Equity 
Cases. With some short notes thereon, for the use 
of Students. By John Indermaur, Solicitor. Tenth 
Edition by C. Thwaites. 206 pages. Price Gs. net. 

“ The Epitome well deserves the continued patronage of the 
class— ■ Students- for whom it is especially intended. Mr. Inder- 
maur will soon be known as the ‘Student's Friend .”' — Canada 
I.aiv Journal. 


CRIMINAL LAW AND PROCEDURE. 

ODGERS on the Common Law. See page 7. 

GARSIA’S Criminal Law in a Nutshell. Second 
Edition. By M. Garsia, Barrister-at-Law. 74 pages. 
Price 3s. 6d. net. 

Enumerates ami classifies the more important crimes, gives a 
short history of the Criminal Courts anti a brief outline of 
criminal procedure. 

HARRIS'S Principles of the Criminal Law.' Intended 
as a Lucid Exposition of the subject for the use of 
Students and the Profession. Thirteenth Edition. 
By A. M. Wii.shere, Barrister-at-Law. 520 pages. 
Price 12s. 6d. net. 

“This Standard Text-book of the Criminal Law is as good a 
book on the subject as the ordinary student will find on the 
library shelves .... The book is very clearly and simply 
written. No previous legal knowledge is taken lor granted, and 
everything is explained in such a manner that no t studenl ought 
to have much difficulty in obtaining - vrasp of the subject. . . .” 
— Solicitors Journal. 

“a . . '? As a Student's Text-book -,vc have always felt that this 1 
work would be hard to beat, and at the present time we have no 
reason for altering our opinion ” — Lou 1 Times. 

WILSHERE’S Elements of Criminal and Magisterial 
Law and Procedure, ur By A. M. .Wii.shere, Bgrris- 
" ter-at-Law. Third Edition. 301 pages. Price 
12s. 6d.«nel.' ! 0 
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Criminal Law and Procedure— continued. 

• This hook sets out concisely the essential principles of the criminal 
law .'snd explains in detail the most important crimes, giving 
precedents of indictments ; it also gives an outline of criminal 
prncv'Hire and evidence. , 

An excellent little book for examination purposes. Anv 
student win* fairly masters the book ought to pass any ordinary 

examination in criminal law with ease."- — Solicitors' Journal. 

$ ' 

WILSHERE’S Leading Cases illustrating the Crimi- 
nal Law, lor Students. Second Edition. 398 pages. 
Price 15s. net. 

“ This Ivu.k is a collection of cases pure and simple, without a 
commentary. In each case a short rubric is given, and then follow 
the material parts of the judge's opinions. The selection of cases 
has been judiciously made, and it embraces the whole field of 
criminal law. The student who has mastered this and its corn- 
’pauion volume will be ab> In face his examiners in criminal law 
without trepidation.*’ — So>ts Laic 'limes. 


DICTIONARY. 

BYRNE’S Dictionary of English Law. By W. .1. Byrne/ 
Bi.irristor-a.l- Law. uS6 pages, quarto. £3 3s. net* 

A bo- ill every student should have for general referent - ?. It deals 
thoroughly with existing law. and legal history is ful ly treated. 
'Jhr <dii vyxii.s. liie old courts, the old tenures and custom^, aj-e 
described. Legal maxims are translated and explained, and there 
me glossaries of l.aw-I.atia. I.iiw-1*’ reach and Marly T.nglish wortfs 
relaiing to thi’ law. There is also a list of abbreviations used in 
^citing law reports. 


’EQUITY. 

SNELL’S Principles of Equity. Intended for the use 
of Students anil Practitioners. Nineteenth Edition, 
fnc v. -ling tin- effect of the Law of Property Acts, 
1923. 1 . ■ i. G. RtviNGToN, M.A. Oxon. 4 and A. C. 

4 Fountainf. y - 1 pages. Price £ 1 10s.net. 0 

“ In a most modest preface the editors disclaim any intention to 
interfere with Snell as generations of students have known it. 
Actually what they hn^e succeeded in dome IS to make the book 
at least three times as valuable as it ever was before. Illustrations 
frtmi cases have be^n deftly intriWluced, and the whole rendered 
simple and intelligible until it is hardly ^ recognisable. "-j-T-Ae 
Students' Companion. i 
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Equity — re n i f niteJ. 

“It has been stated that this book is intended primarily for law-, 
students, but it is much too useful a book to be so limited. It is 
in our opinion the best and most lucid summary of the principles 
o of the law of equity in a small compass, and should be in every 
lawyer's library." — .4 usiralian Latn Times. 

“ * Snells F.quitv " which has now reached its seventeenth edition, 
has ion? occupied so strong a position as a standard work for 
students that it was not easy to perceive how it could be improved. 
The new editors have succeeded in achieving this task." — Law 
Journal. 

BLYTH’S Analysis of Snell’s Principles of Equity, 

with Notes thereon. By E. E. Blyth, I.L.D., 
Solicitor. Thirteenth Edition. 257 pages. Price 
10s. 6d. net. 

“ This is an admirable analysis of a good treatise: read with 
Snell, this little book will be found very profitable to the student." 
— Lu:r Journal. * 

STORY’S Commentaries on Equity Jurisprudence. 

Third English Edition. By A. E. Ran'dai.i.. 641 
pages. Price 37s. 6d. net. 

WILSHERE’S Principles of Equity. By A. M. 

Wilshere. 490 pages. Price £i 5s. net. 

In this book tiie author has endeavoured to explain and enable 
the student to linaerstasd Equity. He has incorp'irated a large 
number n; explanations from the authorities and has tried to make 
the subject intelligible while at the same time he has as much 
useful and r-ievant detail as the larger students' works. I: N not 
a mere "cram" book. A useful feature is an analysis ■’ vhe 
subject which follows the text. 

" Mr. Wilshen; has succeeded in givijtg us a very dear exposition 
of these principles. The book is far better balanced thru the 
majority of text books, and the law is stated in its modern garb 
ami is as in many elementary works, aim- st lost t : sight 
beneath n mass of historical explanatory matter." — Siff.Tucs R-rieiv. 

1 NDERMA„UR'S Epitome of Leading Equity Cases. ^ 
See page 14. 

WHITE & TUDOR'S Leading' Cases in Equity. A 

Selection of Reading Cases in, Equity; with Notes. 
Eighth Edition. By \b\ J. Whittaker, of the Middle 
*. JTemple and Lincoln’s Inn, Barrister-at-I.aw. 2 vols. > 
Price £4 net! » 



Equity — continued. 

1 “ ‘ White and Tudor ' towers high above all other works on 

Equity. It is the fountain of Equity, from which all authors 
draw and drink. It is the book we all turn to when we want to 
kn'-w what the Judges of the old Court of Chancery, or *ts 
mod. in representative, the Chancery Division, have said and 
decided on this or that principle of law. It is the book in which 
4 counsel in his chambers puts such faith, anil from which in Court 
j) counsel reads with so much confidence. It is the book from the 
, law of which Judges hesitate to depart ." — Lino Notes. 

COCKLE & POTTER’S Leading Cases in Equity. 

[/ it preparation. 


EVIDENCE. 

All *You Want for the Bar Final. See page 19. 

COCKLE’S Leading Cases and Statutes on the Law 
of Evidence, with Notes, explanatory and connective, 
presenting a systematic view of the whole subject.* 
By Ernest Cockle, Barrister-at-Law. Fourth 
Edition. By S. L. Phipson. 533 pages. Price 
r 8s. 6d. net. 

This book and Phipson’s .Manual are together sufficient for 
.ill ordinary examination purposes, and will save students the 
necessity «»f reading larger works on this subject. 

}\v an ingenious use of black type the author brings out the 
^ssen’ial words of the judgments and Statutes, and enables the^ 
siudr’iit i.- see at a glance the effect of each section. 

tm i )f all the collection/ of leading cases compiled for the use of 
sauVms with which we are acquainted, this book of Mr. Cockle’s 
iy, iii nur opinion, far and .away the best. The student who- picks 
up the principles of the J- riglish law of evidence from these 
readable ayd logical pages lias an enormous advantage over a 
generation of predecessors who toiled through the compressed 
sentences of Stephen V. liiiio digest in a painful effort to grasp its 
meaning. Mr. Cockle tend..? his subject in the ?mly Jtvay in 
which a branch of law so highly abstract can ever be grasped; he 
arranges the principal rules of evidence in logical order, but he 
puts forward each in the shape of a. lending case which illustrates 
it. just enough of the beailnote, the facts, apd the judgments are 
selected and sol out Jo explain th^Jxnnt fully without boring the 
redder ; and the notes nppendeato the causes contain aU tbt 
additional information that anyone > can require J tin 
ordinary practice . " — Solicitors' Jfr.iynal. a 
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Evidence — con fin ued. 

PHIPSON’S Law of Evidence. By S. L. Phipson* 
Barrister-at-Law. Sixth Edition. 699 pages. Price 
1 £2 2s. net. 

“The best book now current on the law of evidence in 
England.” — Harvard Law Review. ' 

PHIPSON’S Manual of the Law of Evidence. Thi.j-d 
Edition. 20S pages. Price 12s. 6d. net. 

This is an abridgment for students of Mr. l’hipson's larger 
treatise. With Cockle's Cases it will be sullicient for examina- 
tion purposes. 

“The way of the student, unlike that of the transgressor, is no 
longer hard. The volume under review is designed by the author 
forthe use of students. To say that it is the best text-hook for 
students upon the subject is really to understate its usefulness; as 
far as we know there is in existence no other treatise upon evidence 
which gives a scientific and accurate presentment o‘r the subject 
in a form and compass suitable to students." — Australian Law 
limes. 

“We know no book on the subject which gives in so short a 
space so much valuable information. We readily commend the 
u work both to students and to practitioners, especially those who, 
not being in possession of the author's larger work, wish to have 
an up-to-date and explanatory companion to ‘ Cockle.' " — South 
African Law Journal. 

BEST’S Principles of Evidence. With Elementary 
Rules for conducting the Examination and Cross- 
Examination of Witnesses. Twelfth Edition. By 
S. L. Phipson, Barrister-at-Law. 673 pages. ]>:ic? 
£1 12s. 6d. net. 

“ The most valuable work on the law of evidence which exists 
in any country." — Law Times. 

" There is no more scholarly work among all the treatises on 
Evidence than that of Best. There is a philosophical breadth of 
treatment throughout which at once separates the work from 
those njere collections of authorities which take no account of 
th£ ‘reason wily,’ and which arrange two apparentlv contradictory 
propositions side by side without comment or explanation." — 
Law Magazine. 

WILSHERE’S Outlines of Procedure and Evidence. 

. Third Edition. •Sjf’pages. Pfice ns. 6d. net. 

"-The student will find suiiioient information to enable bim to pass’" 
any examination in the“subjects dealt with. 
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Hvid ence — continued. 


j The author has made the book clear, interesting, and instructive, 

and it should be acceptable to students.” — Solicitors' Journal. 

Mils work will prove of great use, not only to students, but, in 
the hands of a practitioner, will serve as a very practical key -^o 
the hides of Court.” — La-w 3 lagazine . 

Wrottesley on the Examination of Witnesses 
0 in Court. Including Examination in Chief, Cross- 
* Examination, and Re-Examination. With chapters 
on Preliminary Steps and some Elementary Rules 
of Evidence. By E. j. Wrottf.si.ey, of the Inner 
Temple, Barrister-at-Eaw. 173 pages. Price6s.net. 

This is a practical iv»«»k fur the law student. It is interesting, and 
is packed Full nf valuable hints and information. The author 
lays d'-wn clcnsly and succinctly the rules which sliould guide the 
sidvotvilft in tin* examination of witnesses and in the argument of 
qupslionfnf fart and law. and lias illustrated the precepts which 
he ha> given bv showing li"\v they have been put into actual 
pmeiicft by the greatest advocates of modern times. 

EXAMINATION GUIDES AND 
QUESTIONS. 

GARSLVS Digest of Questions set at Bar Examina- 
tions, 1914—23. 92 pages. Price 5s. net. 

The qu« slioiw art* gnuipfd Ingiciilly under subjects, and references 
rfu* gi\ vn to text books where the answers will be found. J 

BROOKS'S All You Want for the Bar Final. A 

Cc 'inhmsed Cram Bunk, dealing with Torts, Con- 
trimis. Equity, Civil Procedure, Evidence, Pleading. 
By Graham Brooks. ; 29 pages. Price 5s.6d.net. 

The author claims that a 1 _■ !i -mo-.vleilgc of the contents of this 
hook is by itself sufli'*iii!l i-.r the purpose of anjweriijg all 
questions normally asked. 

STEELE'S Articled Cierk's Guide to and Self- 
Preparation for the Final and Honours Exami- 
nations. Containing a Complete Course of Study, 
j with Books to Read, Test Questions, Regulations,* 
&c..and intended for the use of those Articled Clerks 
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Examination Guides and Questions — continued. 

who read by themselves. Incorporating Indermaurh 
Articled Clerk's Guide. By E. A. Steele and 
c G. R. J. Duckworth. Solicitors, Principals of the 
Halifax Law Classes. Price 4s. 6d. net. 

This book tells you what are the best books to read, how and 
when to read them, gives test questions to be answered at ohe 
various stages of reading and a set of questions and answers, 
liven if vuu are being coached, you will find many useful hints 
and much sound advice in it. 

A New Guide to the Bar. Containing the Regula- 
tions and Examination Papers. Fifth Edition. By 
M. Garsia, Barrister-at-Law. 130 pages. Price 5s. 
net. 

A Guide to the Legal Profession and London LL.B. 

Containing the latest Regulations, with*.- a detailed 
description of all current Students’ Law Books, and 
suggested courses of reading. 99 pages. Price 
2s. 6d. net. 

EXECUTORS. 

WALKER’S Compendium of the Law ^relating to 
Executors and Administrators. Fifth Edition. 
By S. E. Williams, of Lincoln’s Inn, Barrister-at- 
Law. 400 pages. £1 5s. net. 

“ We highly approve of Mr. Walker's arrangement. . . v We 
can comm cud it ns bearing on its face evidence of skilful and 
careful labour." — Ltm* Time*. t 


INSURANCE LAW. 

Ci 

HARTLEY’S Analysis of the Law of Insurance. By 

LV Hr j. Hartley, Barrister-at-Law. 119 paggs. 
Price 4s. 6d. net. ^ 

PORTER’S Laws of Insurance: Fire, Life, Accident, 
and Guarantee. Embodying Cases in the English, 
Scotch, Irish, American, Australian, New Zealand, 
*- « and Canadian Courts. Seventh Edition. 505 
pages* Pnce £ 1 i2s.6d.net. 
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INTERNATIONAL LAW. 

j (See also Conflict of I.nws.) 

BENTWICH’S Students’ Leading Cases and Statutes 
on International Law, arranged and edited with 
notes. By Norman Bentwich, Barrister-at-Law. 
Witli an Introductory Note by Professor L. Oppen- 
gEiM. 247 pages. Price 12s. 6d. net. 

“This Case Ik.uk is admirable from every point of view, and 
may be specially recoin men (led to be used by young students in 
conjunction with their lectures and their reading of text-books.” 

- — Prujt’ssar Oppcuhei m . 

COBBETT’S Leading Cases and Opinions on Inter- 
national Law, and various points of English Law 
connected therewith, Collected and Digested from 
English and Foreign Reports. Official Documents, 
%md other sources. With Notes containing the 
views of the Text-writers on the Topics referred 
to, Supplementary Cases, Treaties, and Statutes. 
Bv Pitt Coiiuktt, M.A., D.C.L. Oxon. Fourth 
Edition. By H. H. L. Bkllot, D.C.L. j 

Vol. I. “Peace.” 365 pages. Price16s.net. t 
Vol.II. “War and Neutrality.” 671 pages. Price 
£1 5s. net. 

“Tjj,. l?uuk is up.!) arranged, the materials well sided ed, and the 
comments to the point. Much will be found in small space in 
tliis bonk."— Law Journal. 

••The notes are concisely written and trustworthy. . . . . 

Till- render will learn from' them a great deal on the subject, and 
-'tin- book as a whole seems a convenient introduction to fuller am? 
more systematic wnrks^’-- O xjrrd Magazine. 

JURISPRUDENCE. 

EASTWOOD’S Brief Introduction to Austin’s Theory 
of Positive Law and Sovereignty. By R. A. 

-j Eastwood. 7 2 pages. Price 3s. 6d. ne 5 . j 

Xine nut of ten students who take up the study of Jurisprudence 
are set to read Austin, without any warning that Austin's views 
are not universally held, and that his work ought not now to be 
regarded alone, but rrjther in connection with the volume of 
criticism and counter-criticism to^vliicli it has given rise. 

’Mr Eastwood's book gives a brief summary of the more essential 

’ portions of Austin, together with a summary pf the various views- 
and discussions which it has provoked. 



Jurisprudence — cyniintud. 

EVANS’S Theories and Criticisms of Sir Hear 
Maine. Contained in 3c is six works, “ Ancient Law. 
"Earfv Law and Customs,” “ Early History of Ii 
stiiuiiions/* *' Village Communities,” " Inierr.ationj 
Law,” and “ Popular Government,” which, wed 
Lave zci be studied for the various exa:::::.atior 
3 v M or sax O- E vaxs. Barrister -at- Law-. : t : pag? 

Price js- aet. 

.•% rh-Ees". Maine's theories for lhe sradtat- ■ : Main 

writi-jg is itirO-irely useless for examination c-tocsM. . bit lit! 
botk saver tie srudent ranch waste of time ar.d tr.er.tsl -... ergy. 

SALMOND'S Jurisprudence; or, Theory of the Las 

Bv John YV. Saj.moxd. Barrister-ar- Lav,-. tie vein 
Edition. 559 pages. Price £1 net. 

•* Aim cst ’_r..:Vv : — ailv read among students .: jurist:- :e.‘‘ 


LEGAL HISTORY. 

See also Cons ritu:: ooai Law. : 

PATTER'S Introduction to the History of Englii 
Law. By Harold Potter, LL.B. uc-S rage 
Price 'os. 6-d. net. • 

Thus sci.-. iat'.y vc rk. while not professing carr,ple:v::rs,. ' ;. s ...t-ft 
srjjests ibr;isrr..r.::?i principles with such du-'.ail a? will 
- . c: them i-h r. c sight of the main thread of l-'-gs-. cevsk'yv.e: 
An er cel Art: “. -r for ail examinations. 

"Can- pertse-J with intci.-st anti r-r. by v.s 
tvt ier.r."'- Arti.-s see Prate. 

•Very though'.:-! and well balanAd. — 7«f 7" cv-s. 

The Romance of the Law Merchant, An Jntrocv.ctn 
v- I:.*.emRtk»nal Commercial Lav.*. With son 
A ccauu: of the Commerce and Fairs ot t’le Mkid 
Ages. t By \\. A. Bewks, Barrister-ar- I.a tv. 1. 

pages. Price 75. 6d. net. 

Though r.y: at v-Vu-Ay necessary for examination purposes, tua 
students tv,.; tea.: '.his fascinating book on a subject or.!;-' t : 
tea . : wjtr. it. :.te ..-r books. 

s • 

HAMMOND'S Short History of English Law, i 

\ ( Law Students. ‘By Edgar Hammond, B.A. i 
pages. » Pric*e z os. 0tL net. 
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LEGAL MAXIMS. 


(See also Dictionary.) 


BROOM’S Selection of Legal Maxims, Classified and 
Illustrated. Ninth Edition. By W. J. Byrne. 
633 pages. Price £1 12s. 6d. net. 


The main idea of this work is to present, under the. head of 
‘‘Maxims,** certain lending principles of English law, and to 
illustrate some of the ways in which those principles have been 
applied or limited, by reference to reported cases. The maxims 
are classified under the following divisions: — 


Rules founded on Public 
Policy. 

Rules of Legislative Polio*. 
Maxims relutinir to the 
Crown. 

The Judicial Office. 

The Mode of Administering 
3 Justice. 

Rules of> Logic. 


Fundamental Legul Principles. 
Acquisition. Enjoyment, and 
Transfer of Property. 

Rules Relating? to Murrlagre 
and Descent. 

The Interpretation of Deeds 
and Written Instruments. 
The Law of Contracts. 

The Law of Evidence. 


“It lias been to us a pl-astirc to read the book, and we cannot 
help thinking that if works of this kind were more frequently 
studied by the Profession there would be fewer false points taken 
in argument in our Courts ." — Justice of the Peace. 


Latin lor Lawyers. Contains (i) A course in Latin, 
in 32 lessons, based on legal maxims ; (2) 1000 Latin 
Maxims, with translations, explanatory notes, cross- 
references, and subject-index; (3) A Latin Vocabu- 
lary. 300 pages. Price 7s. 6d. net. 

This b'u»k is intended to enable the practitioner or student to 
acquire a working knowledge of Latin in the shortest possible 
-> tiriie. and at the same time t>.« become acquainted with the legal 4 
maxims whi«'h nnbodv tiic fundamental rules of the common law. 

' i 

COTTERELL’S Latin Maxims and Phrases. Literally 

translated, with explanatory notes. Intended for 
the use < j students for all legal examinations. By 
j. N. Cottf.rei.l, Solicitor. Third Edition. 82 
pages. Price 5s. net. -> j 


LOCAL GOVERNMENT. 

WRigHT & H9BH0USE.’,S Outline of Local 
, Government and Local Taxation 'in England and 
Wales (excluding London). J Fifth Editipn. -With 
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Local Government — mutilated. 

Introduction and Tables of Local Taxation. By Rt„ 
Hon. Henry Hobhouse. 214 pages. Price 12s. 6d. net. 

“The work gives within a very moderate compass a singularly 
e clear and comprehensive account of our present system of local self- 
government, both in urban and rural districts. We are, indeed, 
not aware of any other work in which a similar view is given with 
equal completeness, accuracy, and lucidity.” County Council Tnid's. 

“ Lucid, concise, and accurate to a degree which has never" b<ren 
surpassed.**- — Justice of the Peace. 

JACOBS’ Epitome of the Law relating- to Public 
Health. By Bertram Jacobs, Barrister-at-Law. 
igi pages. Price 7s. 6d. net. 

Specially written for students. 


MASTER AND SERVANT. 

GARSIA & FEATHERSTONE’S Law relating to 
Master and Servant in a Nutshell. 34 pages. 
Price as. 6d. net. 

“ It covers the whole range of the law of Master and Servant, 
which is classified, digested and presented in a form well cals 
u culated for assimilation.”— Justice oj the Peace. 

SMITH’S Law of Master and Servant. Seventh 
Edition. By C. M. Knowles, Barrister-at-Law. 
350 pages. Price 25s. net. 


MERCANTILE LAW. 

SMITH’S Mercantile Law. A Compendium of Mer- 
cantile Law. by the late John William Smith. 
Twelfth Edition. By J. H. Watts, Barrister-at- 
Law. 881 pages. Price £2 2s. net. 


CONTENTS— 

Negotiable Instruments. 

Carriers. 

Affreightment. 

Insurance. 

Contracts. 

Guarantees. 

Stoppage in Transitu. 

“ We have no hesitation in recommending the work before us to 
the profession and the pifSlic as a reliable guide to the subjects 
. included in it, and ‘as constituting one of the most scientific 
treatises fxtarefon mercantile law." — Solicitors' Journal. 


Partners. 

Companies. 

Pr^ .cipaV and Agent. 
Shipping:. 

Patents. 

Goodwill. 

Trade Marks. 


Lien. 

Bankruptcy. 

Bills of Exchange*. 
Master and Servant. 
Sale of Goods. 
Debtor and Creditor. 
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Mercantile Law — continued. 


WILSHERE’S Principles of Mercantile Law. By A. 

M. Wilshere, Barrister-at-Law. [In preparation. 

» 

MORTGAGES. 

STRAHAN’S Principles of the General Law of 
» ftlortjfag-es, adapted to the Acts of 1925. By 
J. Andrew Straiian, Barrister-at-Law, Reader of 
Equity, Inns of Court. Third Edition. 247 pages. . 
Price 12s. 6d. net. 

“He tins con forced to rirafcc the whole law not merely consistent, 
but simple nnd reasonable. . . . Mr. Stra ban's book is ample 

for the purposes of students' examinations, and may be thoroughly 
recommended .” — Law Journal. 

o “ ft is a subject in which there is great need for a book which in 
modern# compass should set forth in clear and simple language 
the great h ading principles. This Mr. Strnban's book does in a 
way that could hardly be bettered . 1 ’ — Law Kotos. 

PARTNERSHIP. 

0. 

STRAHAN & OLDHAMS Law of Partnership. By 

J. A. Straiian, Reader of Equity, Inns of Court, 
and XV H. Oi.diiam, Barristers-at-Law. Fourth 
Edition. 26+ pages. Price 10s.net. 

•* li iiiifc-lil nlni«»sl bo described as a collection of judicial 
Stan rM'iits as l«» tin* law «»f partnership arranged with skill, so as 
-do >.i h r\v their exact bearing on tiie language used in the Partner--* 
shiii Ad of iS.jo. and wc venture to prophesy that the book will 
alia hi a con idt-raMc nitfouiu ,if fame.” — Student's Companion. ' 

(PERSONAL PROPERTY. 

WILLIAMS’ Principles of the Law of Personal Pro- 
.j perty, intended for the use of Students; in Con- 
veyancing. Eighteenth Edition. Adapted to the 
Acts of 1025. By T. Cyprian Williams, of 
Lincoln's Inn, Barrister-at-Law. Price £1 10s. net. 

Whatever competitors there mav be ill “{he field of real pro- 
pel-tv, and they are numerous, none exist, as serious rivals tQ 
Williams' Personal. l or every law student i$ is invalu able, ynd 
to the practitioner it is often usefurr ” — Law Timea 
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Personal Property — continued. 

WILSHERE’S Analysis of Williams on Personal 
Property. Fourth Edition. 114 pages. Price 
a ys. 6d. net. 

Excellent for final revision. 

GOODEVE'S Modern Law of Personal Property. 

With an Appendix of Statutes and Forms. Six^h 
Edition. Incorporating the effect of the Law 0/ 
Property Acts. 1925. By D. T. Oliver, Banister- 
at-Law! [In the press. 

'• We have no hesitation in heartily commending the work to 
students. They can hardly take up a better treatise on the subject 
of Personal Property." — Law Student's Journal. 


PRIVATE INTERNATIONAL LAW. 

(See Conflict of Laws.) 


PROCEDURE. 

All You Want for the Bar Final. See page tu. 

ODGERS on the Common Law. See page 7. 

«• 

INDERMAUR’S Manual of the Practice of the 
•Supreme Court of Judicature, in the King’s 
Bench and Chancery Divisions. Tenth Edition. 
Intended for the use of Students and the Profess’d!). 
By Charles Thwaites, Solicitor. 495 r ages. Price 
£1 net. x 

■■ 'l he arrangement of the book is good, and . -’renc.es are given 
to tie.’ .'-ailing decisions. Copious references we also given to the 
rub's, that the work forms a convenient guide to the larger 
volumes on practice. It is a very successful Attempt to deal 
clearly and concisely with an important and complicated 
subject. if — Solicitors' Journal. . 

WILSHERE'S Outlines of 'rucedure and Evidence. 

With some facsimile fcjms. For the Use of 
Students. By A. M. Wi’lsh^cre, Barrister-at-Law. 
Third Edition. iSj^jages. Price ns. 6d. net. 

1 # .This forms a comprtnion volume to Wilsheres Criminal haw,‘ 
and the fitudent will InM sufficient information to enable him to 
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Proced u re — continued. 


pass any examination in the subjects dealt with by the two 

bu« >ks. 

b ‘‘ Thu author has made the book clear, interesting, and instruc- 
tive. and it should be acceptable to students." — Solicitors' Journal. 


REAL PROPERTY. 

WILLIAMS’ Principles of the Law of Real Property. 

Intended as a first book for the use of Students in 
Conveyancing. 24th Edition. By R. A. Eastwood, 
Barrister-at-Law, Professor of Law at the University 
of Manchester. ffn the press. 

“ Its value to the student cannot well be over-estimated.” — Law 
Stttdents’ Journal. 

o “ The modern law of real properly is, as he remarks in his con- 
cluding (Summary, a system of great complexity, but under his 
careful supervision ‘Williams on Heal Property' remains one of 
the most useful text-books for acquiring a knowledge of it.” — 
Solicitors' Journal. 

j 

WILSHERE'S Analysis of Williams on Real Property. 

Fourth Edition. 133 pages. Price 7s. 6d. net. 

This book is designed as an assistance to the memory of the 
student yho has read the parent work. It contains a useful 
appendix of questions. 

“ Head before, with, or after Williams, this should prove of 
much service to the student. In a short time it is made possible 
to him to grasp the outline of this diilicult branch of the law.” — 
jLaw Magazine. ' J 

EDWARDS' Compendium of the Law of Property in 
Land. For the use of Students and the Profession. 
By \Y. D. Edwards, Barrister-at-Law. Fifth 
Edition, r 482 pag°s. Price 25s. net. 

“ Mr. Eil wards' treatise or* the Law of Heal Property is marked 
by excellency of arrangement and conciseness of s.atnryjnt. — 
Solicitors' Journal. 

“So excellent is the arrangement that we know of no better 
compendium upon the subject of which it treats." — Law Times. 

DEANE & BLEASg’S J Introdt:#ion to Real Property. 

Tfiial Edition, adapted to the* /Acts of 1925, by 
Professor W. Lyon Blease, LL.Mi [In preparation. 
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Real Property — continued. 

KELKE’S Epitome of Real Property Law, for the 

use of Students. Fifth Edition. By Cuthbert 
, Spurling, Barrister-at-Law. 243 pages. Price 
8s. 6d. net. 

“The arrangement is convenient and scientific, and the text 
accurate. It contains just what the diligent student nr ordinary 
practitioner should carry in his head, and must be very uscLil .for 
those about to go in for a law examination."- — Law Times. 

GARSIA’S Law relating to Real Property and Con- 
veyancing in a Nutshell. As consolidated and 
amended by the Property Acts, 1925. Second 
Edition. 1 19 pages. Price 5s. 6d. net. 

“Judiciously used, from the nutshell mav emerge the tree of 
knowledge.”- -Justice of the Peace. 

Cases and Statutes on Real Property Law. Selected 
by The Society of Public Teachers of Law. Price 
35s. net, or 6d. per case. 

Full I.ist of Cases on application. 

RECEIVERS. 

KERR on the Law and Practice as to Receivers 
appointed by the High Court of Justice or Out of 
Court. Eighth Edition. 407 pages. Price 18s. 
net. 

“What strikes one most on reading the book is tlu* excellent 
combination of clearness of expression and conciseness." — Low 
Journal. • *'\ 


ROMAN LAW. 

KELKE’S Primer of Roman Law. 152 pages, price 
5s. net. 

“ 1,1 k°°k the author confines himself mainly to the svstem 
of Justinian s Institutes, and as a student’s guide to that textbook 
it should be very useful, lhe summary is very well done, the 
arrangement is excellent, and there is a very useful Appendix of 
Latin words and phrases .” — Law Journal. 

CAMPBELL'S Qompendium of (Roman Law. Founded 
on the Institutes ,s»f Justiniaci ; together with 
Examination '^fi'estions Set in the University and 
Bar Examinations"(with Solutions), and Definitions 
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Roman Law — continued. 

o of Leading Terms in the Words of the Principal 
Authorities. Second Edition. By Gordon Campbell, 
of the Inner Temple, M.A., LL.D. 300 pages. Price 
12s. net. 

HARRIS’S Institutes of Gaius and Justinian. With 

* copious References arranged in Parallel Columns, 
also Chronological and Analytical Tables, Lists of 
Laws, &c., &c. Primarily designed for the use of 
Students preparing for Examination at Oxford, 
Cambridge, and the Inns of Court. By F. Harris, 
B.C.L., M.A., Barrister-at-Law. Third Edition. 
223 pages. Price 6s. net. 

“This book contains a summary in Knglish of the elements of 
Soman Law as contained in the works of Gaius and Justinian, 
and is st^arranged that the render can at once see what are the 
opinions of oilier of these two writers on each point. From the 
very exact and accurate references to titles and sections given he 
can at once refer to the original writers. The concise manner in 
which Mr, Harris has arranged liis digest will render it most 
useful, not only to the students for whom it was originally written, 
but also to those persons who, though they have not the time -*p 
wade through the larger treatises of Paste. Sanders, Ortolan, and 
others, yet desire to obtain some knowledge of Roman Law.’’ 
— Oxford m\d Cambridge Undergraduates' Journal. 

JACKSON’S Justinian’s Digest, Book 20 , with an 

English Translation and an Essay on the Law of 
Mortgage in the Roman Law. By T. C. Jackson, 
^ — ■? 3 .A.,'LL.ll, Barrister-at-Law. 98 pages. 7s.6d.net. 

SALKOWSKPS Institutes and History of Roman 
Private Law. With Catena of Texts. By Dr. 
Car Salk >\vsKt, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M:A. 
Oxon. 1076 pages. Price £1 12s.net. 

f?UNTER’S Systematic and Historical Exposition of 
Roman Law in the Order of a Code. By W. A. 

Hunter, M.A., Barrister-at-Law. Embodying the’. 
Institutes of Gaius»and the Institjj/es of Justinian, 
translated into English by’tSs, A shton Cross, Bar-^ 
rister-at-Law. Fourth Editiqp. vo’7^ pages.- Pri^g 
£1 1 as, net. 

a'** 
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Roman Law — continued. 

HUNTER’S Introduction to the Study of Romatf 
Law and the Institutes of Justinian. New 

< Edition. By Professor A. F. Murison, Barrister- - 
at- Law. 222 pages. Price ios. net. 

“Hunter's Introduction has become a student's classic.'^-— 
Law Notes. ■ n 7 

GARSIA’S Roman Law in a Nutshell. With a 
selection of questions set at Bar Examinations. By 
M. Garsia, Barrister-at-Law. 48 pages. Price 
4s. net. 

With this cram book and the small Hunter or Kelke the examina- 
tions can be passed. 


SALE OF GOODS. 

WILLIS’S Law ol Contract of Sale. Contained in a 
Course of Six Lectures delivered by William Willis, 
one of His Majesty’s Counsel, at the request of the 
Council of Legal Education. Second Edition, with 
the text of the Sale of Goods Act. By W. N. 
Hibbkrt, LL.D. 176 pages. Price ios. net. 

“Those who it re familiar with the same author's lectures cm 
Negotiable Securities will find here the same, clear grasp of 
principles and the same luminous explanation t»f the law.” — 
Irish Law Times. 

“A careful study of the?e lectures will greatly facilitate -‘v:* 
study of the Act.” -Lull* Notes. 

STATUTES. 

MAXWELL on the Interpretation of Statutes. By 

Sir Peter Benson Maxwell, late Chief Justice of 
tt;A< Straits Settlements. Sixth Edition. By Wyatt 
Paine, Barrister-at-Law. 750 pages. Price £1 15s. 

net. 

“This is aii n admirable book, excellent in its method and 
arrangement, aiul clear apd thorough c in its treatment of the 
different question, ig led." — Law Magazine. 

“ 1 he wholr book i.^ very readable as well as instructive."— 
Solicitors' Journal. 
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Statutes — continued. 

CRAIES on Statute Law. With Appendices con- 
taining the Popular and Short Titles of certain 
Statutes, and the Interpretation Act, 1899. Third 
Edition. 497 pages. Price £ x 17s. 6d. net. 

“Both the profession and students will find this work of great 
assistance as a guide in that difficult branch of our law, namely 
t 1, 2 construction of Statutes .'* — Law Times. 


TORTS. 

All You Want for the Bar Final. See page 19. 
ODGERS on the Common Law. See page 7. 

WILSHEPfi’S Analysis of Contracts and Torts, 

By A. M. Wilshere and Douglas Robe, Barristers- 
at-Law. Second Edition. 172 pages. Price 7s. 6d. 
net. 

It is designed as an assistance to the memory of the Student whc 
has read Odgers or Indermaur on the Common-Law. 

FRASER’S Compendium of the Law of Torts. 

Specially adapted for the use o£ Students. By H. 
Fraser, Barrister-at-Law, one of the Readers to the 
Inns p£ Court. Tenth Edition. 258 pages. Price 
12s. 6d. net. • 

“It is a nu-del hook for students — clear, succinct, nnd trustworthy 
and showing a practical knowledge of their needs.'' — Law Journal 

RINGWOOD’S Outlines of the Law of Torts. ESfh 

scribed ns a -Text-book by the Incorporated Law 
Society of Ireland. Fifth Edition. By C. H. 
Ziegler, Barrister-at-Law. 33opa\es. Price16s.net. 

■ ■ “ We consider that for the ordinary sludent^lio wiyits to take 

up a separate work on Torts, tliif is the best bftok fie can read, 
or it is clear and explanatory, and has goue '"••fative cases, 
, and it is all contained in a very modest hltf — LffW 

Students' Journal. V \ "» 

“The work is one we well recommend to l; : Ji r stu Alts, and the 
. able way in which it is written reflects much credit upon tbf 
author." — Law Times. 
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SALMOND'S Law of Torts. A Treatise on the English 

Law of Liability for Civil Injuries. By Sir John \y. 
Salmons. Sixth Edition. 61 1 pages. ;£"i ids. net. 

“ It v.-ould be difficult to find any book on he subje. of T ur (s 
in which the principles are more dearly and accurately express^ 
or the case law more usefully referred to." — Solicitors' Journal. 


TRUSTEES. 

The Trustee's Handbook. Containing his Powers, 
Duties and Liabilities, the Investment of Trust 
Funds, arid the Powers of a Tenant for Life, 
Reprinted from Snell's Equity, Williams' Real 
Property, etc. 69 pages. Price 3s. 6d. net. 

WILLS. 

STRAHAN’S Law of Wills. By J. A. Strah AN) 
Barrister-at-Law. 167 pages. Price 7s. 6d. net. 

" We do not know of anything more useful in its way to a 
student, and it is a book not to be despised by the practitioner.” 
— Law Magazine. 

or 

MATHEWS' Guide to Law of Wills. By A. G. 
Mathews, Barrister-at-Law. 402 pages. Price 
7s. 6d. net. 

“ Mr. Mathews has produced an excellent and handy volumjjV*. 
a subject bristling with difficulties. . . . There is a scope fp r a 
short work of this kind on this subject, and doubtless Mr. Mathews' 
... „ . book will find its way into the hands of many Law Students."— 
mAX J- riJUal Review. 
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